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HISTORY OF THE LAW OF BUSINESS COR- 
PORATIONS BEFORE 1800. 


II. 


( Concluded.) 


HE fundamental difference in the constitution of business 
corporations from the earlier forms which preceded them is 
the joint-stock capital, and most of the law peculiar to this class 
of corporations relates to that difference, and the consequences 
which follow from it. From motives of convenience it early 
became customary to divide the joint stock into shares of definite 
amounts. The nature of the interest which it was conceived the 
holders of such shares possessed, and their rights and duties among 
themselves and against the corporation, so far as these were 
settled or discussed by the courts before the present century, will 
now be treated. 

The most accurate definition of the nature of the property 
acquired by the purchase of a share of stock in a corporation is 
that it is a fraction of all the rights and duties of the stockholders 
composing the corporation. Such does not seem to have been 
the clearly recognized view till after the beginning of the present 
century. The old idea was rather that the corporation held all 
its property strictly as a trustee, and that the shareholders were, 





1 Lowell, Transfer of Stock, § 4. 
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strictly speaking, cestuis que trust, being in equity co-owners of 
the corporate property.! 

There are several classes of cases illustrating this difference in 
theory. Thus, if the shareholders have in equity the same interest 
which the corporation has at law, a share will be real estate or 
personalty, according as the corporate property is real or personal. 
If it were personalty, as was usually the case, no question would 
arise, for then on any view the shares would be personalty likewise. 
Let it be supposed, however, that the corporate property was real 
estate; then, according to the view formerly prevailing, the shares 
must be devised and transferred according to the statutes regulat- 
ing the disposition of real estate; they would be subject to the 
land tax; and, in short, would have to be dealt with in the same 
way as other equitable interests in land. Exceptions to this gen- 
eral rule would have to be made if special modes of transfer were 
prescribed by a statute of incorporation. This was generally the 
case; provision was ordinarily made that the title to shares should 
pass by transfer on the books, and also that they should be per- 
sonal property. 

The question arose several times in regard to the shares of the 
New River Water Company. The title to the real estate controlled 
by the company seems to have been in the individual shareholders, 
the company (which was incorporated) having only the manage- 
ment of the business.? It was uniformly held that the shares were 
real estate, that they must be conveyed as such znfer vivos, that 
a will devising them must be witnessed in the same manner asa 
will devising other real estate,? and that the heir and not the per- 
sonal representative of a deceased owner was entitled to shares not 
devised. 

The cases which were thus decided were afterwards distinguished* 
on the ground that the title to a large part of the real estate was 
in the corporators, and as to all of it the company had no power 
to convert it into any other sort of property, but had simply the 
power of managing it. The distinction, however, amounts to noth- 





1*The legal interest of all the stock is in the company, who are trustees for the 
several members.” Per Lord Macclesfield, Child v. Hudson’s Bay Co., 2 P. Wms. 207. 

? As to the nature of the company see Bligh v. Brent, 2 Y. & C. 268. 

3 Drybutter v. Bartholomew, 2 P. Wms. 127; Townsend v. Ash, 3 Atk. 336; Stafford v. 
Buckley, 2 Ves. Sr. 171, 182; Swaine v. Falconer, Show. P. C. 207; Sandys v. Sibthorpe, 
2 Dick. 545. 

‘Bligh v. Brent, 2 Y. & C. 268, 296. 
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ing. Ifthe individual proprietors owned the land and the com- 
pany controlled it, the proprietors had two distinct kinds of 
property. One was real estate, and the fact that it was occupied 
by a corporation was immaterial ; the other was personalty, consist- 
ing of the bundle of rights belonging to the shareholders in any 
corporate company. Moreover, the decisions do not indicate that 
they were based on such a distinction.’ It was not until the deci- 
sion of Bligh v. Brent,” in 1836, that the modern view was established 
in England. The contention of the counsel for the plaintiff in that 
case, that the company held the corporate property as a trustee, 
and that the interest of the cestuz gue trust was coextensive with 
the legal interest of the trustee, was well warranted by the deci- 
sions which he brought forward to sustain it. Indeed, the greater 
part of the argument for the defendant admitted this, but contended 
that real estate held by a corporation for trading purposes should 
be treated as. personalty, like that similarly held by a partnership.® 

It is true that it was decided in 1781, in Weekley v. Weekley,‘ that 
shares in the Chelsea Water Works were personalty; but no 
reasons are given for the decision, and it may have been based on 
the facts that a large part of the property of the company was 
personalty,° and that the shares were generally considered person- 
alty, and dealt with as such. Otherwise the case seems inconsist- 
ent with the cases and reasoning previously alluded to. 

In the case of the King v. The Dock Company of Hull ® an at- 
tempt was made to apply conversely the principle that the 
property of a corporation and of its individual corporators is the 
same, except that the interest of the former is legal, of the latter, 
equitable. The act under which the company was formed? de- 
clared that the shares of the proprietors should be considered as 
personal property. It was argued that this made the real estate 





'See further, Howse v. Chapman, 4 Ves.542, where ashare inthe Bath navigation was 
held to be real estate, and also Buckeridge v. Ingram, 2 Ves. 652, as to the Avon naviga- 
tion. The latter company was not, it is true, incorporated, but the decision is not based 
on that distinction. 

22 Y. & C. 268. 

3 In Wells v. Cowles, 2 Conn. 567, it was decided that turnpike shares were real estate. 
The argument was almost wholly confined to the question whether the property of the 
company was real estate or not. It was very summarily remarked that the property of 
the individual shareholders was of the same nature as that of the company. 

42Y. &C. 281, note. 

5 Tt was said in Bligh v. Brent, supra, that five-sixths of the property of the company 
was personalty. 

$1 T. R. 219. 714 Geo. III. c. 56. 
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of the corporation personalty, and hence not subject to the land 
tax. The court overruled the objection, not on the ground that 
the property of the corporation was entirely different from that of 
the shareholders, but because, “‘ as between the heir and executor, 
this (the real estate of the company) is to be considered as per- 
sonal property, but the Legislature did not intend to alter the 
nature of it in any other respect.” 

Another class of cases illustrating the theory now under consid- 
eration arose from the transfer of stock on the books of the com- 
pany by fraud or mistake without the consent of the owner. 
When it is understood that the right of a shareholder is a legal 
right, it is obvious that such a transfer cannot affect his rights un- 
less he is estopped to assert them.! If, however, the legal interest 
is in the corporation, and the right of a shareholder is only equita- 
ble, the transferee, in the case supposed, will acquire title, though 
perhaps he may not be allowed to retain it. The latter view was 
taken in all the cases which arose prior to the year 1800. One of 
the earliest of them was Hildyard v. The South Sea Company and 
Keate.? The plaintiff's stock had been transferred to Keate, an 
innocent purchaser, under a forged power of attorney. The court 
decided that the plaintiff was entitled to relief, and that the loss 
must fall on Keate. Apparently the court was of opinion, how- 
ever, that until relief was given Keate was the actual stockholder, 
and not the plaintiff. Thus, it is assumed that the dividends which 
Keate had received were the dividends on the plaintiff's stock, and 
that they must be recovered at the suit of the plaintiff, not of the 
company. Further, the company is directed to “ take this stock 
from the defendant Keate and restore it to the plaintiff.” The 
case was afterwards overruled,® but in a way which served rather 
to emphasize the theory that the legal title to all the stock ofa 
corporation is in the corporation itself.‘ 

In Harrison v. Pryse® the facts were substantially the same, 
except that the defendant was not a purchaser for value. The 
company was not made a party. The plaintiff recovered the full 
value of his stock on the theory that it had been converted. The 
transfer on the books of the company, though without the plain- 
tiff's authority, was assumed to have divested him of his stock. 





1 For a careful exposition of the modern view see Lowell, Transfer of Stock. 
22 P. Wms. 76 (1722). 3 Ashby v. Blackwell, Ambl. 503. 
*See also Monk v. Graham, 8 Mod.9. 5 Barnard. Ch. 324 (1740). 
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Lord Hardwicke, who decided the case, was of opinion that in case 
the estate of the defendant proved insufficient to satisfy the plain- 
tiff's claim the company might be liable. ‘ His reason was that 
the company must be considered as trustees for the owner at the 
time he purchased this stock, and as the stock had not been trans- 
ferred with any privity of his, they must be considered as continu- 
ing his trustees.” 

The last and most explicit of this series of cases was decided by 
Lord Worthington in 1765.1 The facts were the same as in Hild- 
yard v. The South Sea Company? It was admitted that the 
plaintiff was entitled to relief, and the only question was which of 
the defendants should bear the loss. It was decided that it must 
fall on the bank. The reason given was that “a trustee, whether 
a private person or body corporate, must see to the reality of the 
authority empowering them (sc) to dispose of the trust money.” 
Again, it is said by the Chancellor, “I consider the admission and 
acceptance of the transfer as the title of the purchaser.” 

Whether a contract for the sale of stock was a contract for the 
sale of goods, wares, or merchandise, within section 17 of the 
Statute of Frauds, is a question which was several times considered 
but not definitely decided in the eighteenth century. In Pickering 
v. Appleby® the judges were divided six to six as to whether a con- 
tract for the sale of ten shares of the Company of the Copper 
Mines required a memorandum in writing to make it enforceable. 
In other cases,* also, the point came up, but they went off on 
other grounds, 

Whether specific performance could be had of such a contract is 
another question which was raised in the early part of the eigh- 
teenth century, because of the enormous fluctuations in prices at 
that time.> The earliest case was Cud. v. Rutter,® decided in 1719. 





1 Ashby v. Blackwell and The Million Bank, Ambl. 503. 

22 P. Wms. 76. 

31 Com. 354, referred to in Colt v. Netterville, 2 P. Wms. 304, 308. 

4Colt v. Netterville, 2 P. Wms. 304; Mussell v. Cooke, Prec. in Ch. 533. In this 
last case the court seemed of opinion that a memorandum was necessary. 

5 Caused by the expected vast profits of the South Sea Company and other “ bubbles,” 
and the subsequent collapse of these speculations. 

6; P. Wms. 570; sub nom. Cuddee v. Rutter, 5 Vin. Abr. 538, pl. 21; sud nom. 
Scould v. Butter, 2 Eq. Cas. Abr. 18, pl. 8. 

In Gardener v. Pullen, 2 Vern. 394; s.c. Eq. Cas. Abr. 26, pl. 4, which was a bill to be 
relieved from the penalty of a bond conditioned to be void on the transfer of certain 
East India stock, the court refused to relieve unless the stock was transferred; and to the 
same effect is Thompson v. Harcourt, 2 Bro. Par. Cas. 415. 
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Sir Joseph Jekyll decreed specific performance of a contract for 
the sale of South Sea stock, and Lord Chancellor Parker overruled 
the decree, his chief reason being, “‘ Because there is no difference 
between this £1,000 South Sea stock and £1,000 stock which the 
plaintiff might have bought of any other person upon the very 
day.” ! 

There is nothing to indicate that any distinction was supposed 
to exist between South Sea stock, which was government stock 
with certain additional rights, and shares in ordinary companies. 
Moreover, two years later Lord Macclesfield dismissed a bill for 
-specific performance of a contract for the sale of £1,000 stock in 
the York Buildings Company, which was an ordinary joint-stock 
corporation, on the ground that the proper remedy was at law.? 

The only foundation afforded before the year 1800 for the view 
now prevailing in England,® that contracts for the sale of shares, 
as distinguished from government stock, will be specifically per- 
formed, is the case of Colt v. Netterville,* a bill for specific per- 
formance of a contract for the transfer of York Buildings stock, 
which was demurred to. Lord King overruled the demurrer, say- 
ing that the case might be “ attended with such circumstances that 
may make it just to decree the defendant either to transfer the 
stock according to the express agreement, or at least to pay the 
difference.” This, however, is altogether too indefinite to be re- 
garded as disapproval of the previous cases, and it may be con- 
fidently stated that the former rule on this point in England was 
the same as that now prevailing in this country;° that is, in the 
absence of special circumstances, such contracts will not be spe- 
cifically enforced.® 

Though the corporation was looked upon as a trustee and the 
shareholders as cestuts que trust, it was of course perfectly well 





1 See also, to the same effect, Cappur v. Harrison, Bunb. 135; Nutbrown v. Thornton, 
10 Ves. 159. 

2 Dorison v. Westbrook, 5 Vin. Abr. 540, pl. 22. 

3 See Fry on Spec. Perf., part vi. ch. 1. 

42 P. Wms. 304. 5 Moraw. Corp. (2d ed.) § 218. 

® It was, indeed, said by Lord Eldon in Nutbrown v. Thornton, Io Ves. 159, after he 
had remarked that it was perfectly settled that the court would not decree specific per- 
formance of an agreement to transfer stock, “In a book I have of Mr. Brown’s, I see 
Lord Hardwicke did that; ” but there is no record of any such decision by Lord Hard- 
wicke, and further, there is an express dictum by him to the contrary in Buxton v. Lister, 
3 Atk. 383. 
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recognized that there were rights and obligations not incident to 
an ordinary trust. 

The practice of keeping books to record the transfer of stock 
was adopted by the East India Company, perhaps from its 
inception, and transfer on the books was regarded as essential for 
passing the title. Thus in 1679, in a suit for an account against 
a fraudulent assignee of East India stock, the company being 
joined,’ the court decree that the company “ do, upon application 
made to them, according to their custom, transfer back the said 
£150 stock to the plaintiff;” and it was customary to insert in the 
early charters incorporating business associations, a provision that 
the shares might be assigned by entry in a book kept for that 
purpose.? Therefore, one of the earliest well-recognized rights of 
a shareholder was to have his name kept upon the transfer book 
so long as he held stock;* and, in consequence of the assignability 
of shares, to have the name of his assignee substituted, if he 
parted with his interest.* It follows that if the company trans- 
ferred stock, however innocently, without due authority from the 
owner, it was liable. Several cases arose of such transfers, where 
the company acted in compliance with a forged power of attorney. 

In all these cases, it seems to have been decided or assumed 
that the company was bound to reinstate the original owner on 
its books, as well as to pay him the dividends that had accrued, 
though the reasoning on which these decisions were based was 
influenced by the notion previously adverted to, that the share- 
holder occupied the position of a cestui que trust. 

When shares were held in trust, of course, it was the name of 
the trustee which appeared upon the books; he and not the bene- 
ficial owner was entitled to all the rights of a shareholder.6 This 
was fully recognized by the courts; and not only this, but it was 
laid down that the company, after express notice that stock 
was held in trust, was at liberty to ignore the fact, even so far as 





1 Cas. temp. Finch, 430. 

® See, ¢.g., in the case of the Greenland Company, 4and 5 Wm. & M. c. 17, s. xxiv., in 
the case of the Bank of England, 5 and 6 Wm. & M. c. 20, s. xxv., in the case of the Nat. 
Land Bank, 7 and 8 Wm. IIL, c. 31, s. xvii. 

3 Bank of Eng. v. Moffatt, 3 Bro. C. C. 160; Johnson v. E. I. Co., Cas. temp. Finch, 
430. 

* Cock v. Goodfellow, 10 Mod. 489, 498, 20 Vin. Abr. 5, pl. 16. 

5 See supra. 

6 Stockdale v. South Sea Co. 1 Atk. 140; s. c. Barnard. Ch. 363; Hartga v. Bank of 
England, 3 Ves. 55; Bank of England z. Parsons, 5 Ves. 664. 
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to allow the trustee to commit a fraud on the cestui que trust 
unless the trust appeared on the books. The right to such com- 
plete disregard of equitable interests rested perhaps not so much 
on decisions as on dicta which may be attributed to a careless 
over-emphasis of the fact that the legal interest, and, in general, 
the entire control:of stock held in trust, is in the trustee. 

In case of refusal by the officers of a company to transfer on the 
books at the request of the owner of stock, the proper remedy was 
not wholly clear in the last century. In the case of King v. 
Douglass* an application was made for a mandamus to compel 
a transfer. Lord Mansfield refused to allow this extraordinary 
remedy, and suggested a special action of assumpsit, and prob- 
ably that action would have been held proper. Whether specific 
performance of the obligation would be enforced by equity 
was not suggested, but it is not unlikely that such a remedy 
would have been allowed.’ 

The right of a shareholder to vote at the election of officers, and 
in regard to by-laws for the management of a business corporation, 
was formerly precisely analogous to the similar right necessarily 
possessed by the members of all corporations from their origin, 
such as the members of a municipal corporation, for instance, still 
possess. That is, each shareholder was entitled to one vote if 
given by him in person. This was at first the rule in the East 
India Company, but, naturally enough, it soon became distasteful 
to the larger owners, and various changes were made at different 
times; for example, that only holders of £500 stock should have 
the right to vote, the smaller holders being allowed to pool their 
stock to make up the necessary amount.‘ This was simply a re- 
striction of the suffrage. The units of which the corporation was 
composed were still considered to be the members, as is the case 
in municipal corporations and guilds, — not shares, as is the case 
in the modern joint-stock corporation. The gradual progress from 
the old view to the modern one is shown by the changes in the 
power of voting. It soon became usual to allow the larger holder 
more than one vote, and it was customarily provided in the char- 
ters how many votes should belong to the owner of a given num- 





1 Stockdale v. South Sea Co. 1 Atk. 140; s. Cc. Barnard. Ch. 363. 

2 2 Doug. 524. 

3 See Meliorucchi v. Royal Exchange Ass. Co., 1 Eq. Cas. Abr. 8, pl. 8; Gibson v. Hud- 
son’s Bay Company, 1 Str. 645. 

* Macpherson, Hist. of Com. 125. 
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ber of shares, the owner of a large number having more votes than 
the owner of a few, but not proportionately more. Thus, in the 
Greenland Company, each subscriber of £500 had one vote, each 
subscriber of £1000 or more had two votes, and in no case could 
a shareholder have a greater number, however great his holding 
might be;? and in other charters are similar provisions. Except 
for some such provision, no doubt, each shareholder would have 
been entitled to but one vote. It did not take very great ingenu- 
ity to devise a plan by which owners of large amounts of stock 
could, in effect, secure a number of votes in proportion to their 
holdings. All that was necessary was to make temporary trans- 
fers of stock to a number of friends, — a practice called “ splitting 
stock.” The preamble of an act passed in 1766? shows the cus- 
tom at that time. It recites “certain publick companies or cor- 
porations have been instituted for the purpose of carrying on 
particular trades or dealings with joint stock, and the management 
of the affairs of such companies has been vested in their general 
courts, in which every member of each company possessed of such 
share in the stock as by the charter is limited, is qualified to give 
a vote or votes ;” and it is further recited that “ of late years a most 
unfair and mischievous practice has been introduced, of splitting 
large quantities of stock, and making separate and temporary con- 
veyances of the parts thereof for the purpose of multiplying or 
making occasional votes immediately before the time of declar- 
ing a dividend, of choosing directors, or of deciding any other im- 
portant question, which practice is subversive of every principle 
upon which the establishment of such general courts is founded, 
and if suffered to become general, would leave the permanent wel- 
fare of such companies liable at all times to be sacrificed to the 
partial and interested views of a few.” It is then provided by the 
act that in future members who have not held their stock for at 
least six months shall not vote. 

As an instance of the conservatism of the English law in matters 
of form it may be mentioned that by the English Companies Act 
of 1862 the votes of shareholders are limited, so that one vote is 
allowed for every share up to ten, for every five shares between 
ten and one hundred, and for every ten shares beyond that.? But 





14and5 Wm. & M., c. 17, s. xvii. 
2 7 Geo. III., c. 48. 
3 Buckley on the Companies Acts (4th ed.), 436. 
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it is now held that a shareholder may distribute his stock in lots 
of ten among his friends, and thereby secure, in a clumsy and 
troublesome way, a vote for every share.! 

The right to vote by proxy was not allowed at common law, 
in the absence of some special authorization.? This was often 
given in the charter.* Contrary to what is now generally held,* it 
is very doubtful if the authority of a by-law would have been held 
in the last century sufficient to confer the right.® 

That the directors of a corporation shall manage its affairs 
honestly and carefully is primarily a right of the corporation itself 
rather than of the individual stockholders. The question may, 
however, be considered in this connection. 

The only authority before the present century is the case of The 
Charitable Corporation v. Sutton,® decided by Lord Hardwicke. 
But this case is the basis, mediate or immediate, of all subsequent 
decisions on the point, and it is still quoted as containing an accu- 
rate exposition of the law.?. The corporation was charitable only 
in name, being a joint-stock corporation for lending money on 
pledges. By the fraud of some of the directors or ‘“‘ committee- 
men,” and by the negligence of the rest, loans were made without 
proper security. The bill was against the directors and other 
officers, ‘‘to have a satisfaction for a breach of trust, fraud, and 
mismanagement.” Lord Hardwicke granted the relief prayed, 
and a part of his decision is well worth quoting. He says, 
‘‘Committee-men are most properly agents to those who employ 
them in this trust, and who empower them to direct and superin- 
tend the affairs of the corporation. 

“Tn this respect they may be guilty of acts of commission or 
omission, of malfeasance or nonfeasance.® 

“‘ Now, where acts are executed within their authority, as repeal- 
ing by-laws and making orders, in such cases, though attended 
with bad consequences, it will be very difficult to determine that 





' Moffat v. Farquhar, 7 Ch. D. 591, and cases therein cited. 

? Phillips v. Wickham, 1 Paige Ch. 590; State v. Tudor, 5 Day, 329; Taylor v. Gris- 
wold, 14. N. J. L. 222; People v. Twaddell, 18 Hun, 427; Common. vz. Bringhurst, 103 
Pa. St. 134; Harben v. Phillips, 23 Ch. D. 14. 

3 £.g., the charter of the Mine Adventurers, 9 Anne, c. 24, or of the Northumberland 
Fishery Soc., 29 Geo. III., c. 25. 

4Common. v. Bringhurst, 103 Pa. St. 134, and cases therein cited. 

5 See the early case of Taylor v. Griswold, 14 N. J. L. 222 (1834). 

62 Atk. 400. 7 Taylor on Corp. § 619. 

8 Citing Domat’s Civil Law, 2d B., tit. 3, secs. 1 and 2. 
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these are breaches of trust. For it is byno means just in a judge, 
after bad consequences have arisen from such executions of their 
power, to say that they foresaw at the time what must necessarily 
happen, and therefore were guilty of a breach of trust. 

“Next as to malfeasance and nonfeasance. 

“To instance in non-attendance; if some persons are guilty of 
gross non-attendance, and leave the management entirely to others, 
they may be guilty by this means of the breaches of trust that are 
committed by others. 

“By accepting of a trust of this sort, a person is obliged to 
execute it with fidelity and reasonable diligence, and it is no 
excuse to say that they had no benefit from it, but that it was 
merely honorary ; and therefore they are within the case of common 
trustees.’ 

“ Another objection has been made that the court can make no 
decree upon these persons which will be just, for it is said that 
every man’s non-attendance or omission of duty is his own default, 
and that each particular person must bear such a proportion as 
is suitable to the loss arising from his particular neglect which 
makes it a case out of the power of this court. Now, if this doctrine 
should prevail, it is indeed laying the axe to the root of the tree. 
But if, upon inquiry before the master, there should appear to be 
a supine negligence in all of them, by which a gross complicated 
loss happens, I will never determine that they are not all liable. 

“ Nor will I ever determine that a court of equity cannot lay 
hold of every breach of trust, let the person be guilty of it either 
in a private or public capacity.” 

The members of any corporation were entitled to inspect the 
books of the corporation. The only difference between business 
and other corporations as to the right of inspection was this: The 
books of municipal corporations and guilds might be inspected 
by non-members under certain circumstances, because the regula- 
tions of such bodies were not binding on members alone, and 
consequently outsiders might be vitally interested in the corporate 
proceedings.? Business corporations, on the other hand, were 
private, and the right of inspection belonged solely to members.° 

The most important right of shareholders, the right to divi- 





1 Citing Coggs v. Bernard, 1 Salk. 26. 
2 See Grant on Corp. 311-313. 
3 Charitable Corp. v. Woodcraft, Cas. temp. Hard. 130. 
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dends, was of course always recognized. It is necessarily implied 
in the conception of a joint-stock company. No cases, however, 
seem to have been decided before the year 1800 which illustrate 
the nature of the right. The same remark applies to the right of 
a shareholder to share in the distribution of the capital stock if 
the affairs of the corporation are wound up. 

The correlative duties imposed on a shareholder were fewer and 
simpler than his rights. In the first place, he was bound to pay to 
the corporation, when called upon, the amount of his share in the 
joint stock, or so much of it as had not been paid by prior holders. 
The practice of paying in instalments for stock subscribed seems 
to have arisen at an early date. It is referred to as common in 
1723. Lord Macclesfield speaks of “the common by-laws of 
companies to deduct the calls out of the stocks of the members 
refusing to pay their calls.” ? 

In 1796 the question arose whether an original subscriber could 
avoid liability for future calls by assigning his stock.? It was 
contended that the case was like the assignment of a lease, “in 
which, though the lessor consents to the lessee’s assigning to a 
third person, he does not give up his remedy against the original 
lessee.” The Court of King’s Bench, however, decided that as- 
signees held the shares on the same terms as the original sub- 
scribers, and were substituted in their places. The objection that 
an assignment might be made to insolvent persons was met by 
saying that it was presumed that the undertaking was a beneficial 
one, and therefore the right to forfeit shares for non-payment of 
calls furnished a sufficient check. 

No doubt it has been settled for a long time that individual 
members are not liable for the debts of a corporation; and it has 
even been said that “the personal responsibility of the stock- 
holders is inconsistent with the nature of a body corporate ;”® yet 
in the Roman law it seems that if the corporation became insol- 
vent the persons constituting it were obliged to contribute their 
private fortunes ; 4 and though it may be hazardous to assert that 
at common law the rule was the same in England, it is certain 
that, so far as the evidence goes, it points to that conclusion. 





1 Child v. Hudson’s Bay Co., 2 P. Wms. 207. 

® Huddersfield Canal Co. v. Buckley, 7 T. R. 36. 

3 Myers v. Irwin, 2 S. & R. 371, per Tilghman, C. J. 

‘ Avliffe, 200, referring to code, Bk. i. tit. 3; Savigny Sys. § 92. 
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This was not on any theory that the debt of the corporation was 
directly the debt of its members, for the contrary seems to have 
been well understood. For instance, in Y. B. 19 Hy. VI. 80, it was 
held that an action of debt being brought against the Society of 
Lombards, and the sheriff having distrained two individual Lom- 
bards, trespass would lie against him. ‘ For where a corporation 
is impleaded they ought not to distrain any private person.” And 
in the case of Edmunds v. Brown! it was held that certain members 
of the Company of Woodmongers, who had signed a bond as its offi- 
cers, were not personally liable when the company was dissolved.” 
If, however, there was an obligation running to the corporation 
from its members, to be answerable to the corporation for the 
liability of the latter to the outside world,’ this obligation would 
be part of its assets, which, though not available in a law court, 
could be reached in equity, and so indirectly the members could 
be forced to discharge the corporate debts. That such was the 
case was directly decided in the case of Dr. Salmon v. The Ham- 
borough Company.* This was an appeal to the Lords from the 
dismissal of a bill,in Chancery against the Hamborough Company 
and some of its individual members, setting forth that the com- 
pany owed the plaintiff money, but had nothing to be distrained 
by, and could, therefore, not be made to appear.» The Lords 
ordered that the dismissal be reversed, and that if the company 
did not appear the bill should be taken pro confesso, and in that 
event, and also in case the company appeared and the plaintiff's 
claim was found just, a decree should be made that the company 
pay; and on failure to do so for ninety days, “that the governor 
or deputy governor and the twenty-four assistants of the said 
company, or so many of them as by the tenor of their charter do 
constitute a quorum for the making of leviations upon the trade 
or members of the said company, shall make such a leviation 
upon every member of the said company as is to be contributary 
to the public charge, as shall be sufficient to satisfy the sum 
decreed to the plaintiff;” and in case of failure to answer these 





'y Lev. 237. 

? See also Bishop of Rochester’s Case, Owen, 73; S.C. 2 And. 106; Case of the City of 
London, 1 Ventr. 351. 

3 That there was such an obligation in the Roman law see Savigny, § 92. 

4Ch. Cas. 294; Ss. Cc. 6 Vin. Abr. 310. 

* A distringas was the proper and only process against a corporation. Curson v. African 
Co., 1 Vern. 182; Harvey v. E. 1. Co., 2 Vern. 395; 3 Keb. 230, pl. 8. 
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‘‘leviations,” process of contempt should issue against them. 
By a note to Harvey v. East India Company,’ it may be seen 
that the course thus outlined was actually carried out, and the 
individual members were charged in their private capacities. 
It is true that the Hamborough Company was a regulated, not , 
a joint-stock, corporation; but there seems to be no reason why 
the question should not be the same for both kinds, or that, when 
the case was decided, there was supposed to be any distinction. 
Indeed, there is no case decided before the present century which 
is inconsistent with the theory that members of a corporation are 
thus liable, though very possibly that idea became contrary to the 
general understanding. 

In another early case? creditors who were members of the in- 
debted company were postponed to the other creditors. Lord 
Nottingham says, “ That if losses must fall upon the creditors, such 
losses should be borne by those who were members of the com- 
pany, who best knew their estates and credit, and not by strangers 
who were drawn in to trust the company upon the credit and 
countenance it had from such particular members.” 

The case of Dr. Salmon v. The Hamborough Company was 
criticised by Fonblanque in 1793.3 It was, however, followed to 
its fullest extent in South Carolina so late as 1826 in a very care- 
fully considered case, and on appeal the decision was affirmed.* 
Even after 1840 the doctrine for which the case stands found 
support.® 

The ways in which a corporation might be dissolved, and the 
consequences of dissolution, were fully considered by the older 
writers. It was laid down that a corporation might be dissolved, 
Ist, by act of Parliament; 2d, by the natural death of all its 
members; 3d, by surrender of its franchises; 4th, by forfeiture of 





12 Vern. 396. 

* Naylor v. Brown, Finch, 83 (1673). 

31 Fonblanque Eq. (1st ed.) 297, note. The learned author also suggests that the 
Hamborough Company was not incorporated, but in Viner’s report of the case it is ex- 
pressly called a corporation, and it appears that as a matter of fact it had been chartered. 
Ang. and Ames on Corp. (11th ed.) 42; 4 Am. Law Mag. 366, note. 

4 Hume v. Windyaw and Wando Canal Co., 1 Car. L. J. 217; s.c. 4 Am. L. Mag. g2. 

5 Am. Law Mag. 96, answered in 4 Am. Law Mag. 363. See also a small pamphlet 
by A. L. Oliver, entitled “The Origin and Nature of Corporate Powers and Individual 
Responsibility of the Members of Trading Corporations at Common Law,” in which the 
author favors the view here expressed, though on the broader, and it seems untenable, 
ground that a corporation is in its nature a partnership with a right to sue by one name. 
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its charter through negligence or abuse of its franchises.’ The 
second of these methods is inapplicable to business corporations, 
for the shares of the members are property and would pass to 
their personal representatives. Further, it should be added that 
a corporation may be dissolved by the expiration of the time lim- 
ited in its charter. 

Forfeiture of a charter was enforced by scire facias or an in- 
formation in the nature of guo warranto. It is only in connection 
with the question of forfeiture that importance was attached to the 
fact that a corporation had acted in excess of the authority given 
by its charter. Not a trace of the modern doctrine of ultra vires 
is to be found before the present century.? The other ways in 
which a corporation could be dissolved need no elaboration.’ 

Kyd says,* “ The effect of the dissolution of a corporation is, 
that all its lands revert to the donor, its privileges and franchises 
are extinguished, and the members can neither recover debts 
which were due to the corporation, nor be charged with debts con- 
tracted by it in their natural capacities. What becomes of the 
personal estate is, perhaps, not decided, but probably it vests in 
the crown.” 

The accuracy of the statement that the lands of a dissolved cor- 
poration revert to the donor has been doubted in Gray on Per- 
petuities.» After a very careful examination of authorities the 
learned author arrives at the conclusion that the lands would 
escheat, and offers the following explanation to account for the 
prevalence of the theory which he controverts. Most early cor- 
porations held their lands in frankalmoign, a tenure in which the 
lord was always the donor. Hence, on the dissolution of a cor- 
poration, its lands, though they escheated, would generally go to 
the donor. 

The explanation is ingenious, and very likely true. It may, 
however, be urged that Lord Coke, to whose statements ® are to 
be attributed, in the main, the wide acceptance in later times of 
the doctrine under consideration, is not likely to have made such 
a palpable blunder in regard to a question of tenure. The sug- 





11 Blackst. Com. 485, and to the same effect, 2 Kyd, 446. 

? Brice, Ultra Vires (2d ed.), x. 

3 They are fully discussed in 2 Kyd, 446, Grant on Corp. 295, and elsewhere. 
* Vol. ii. 516. 5 §§ 46-51. 

® Co. Lit., 13 b; Dean and Canons of Winsor v. Webb, Godb. 211. 
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gestion is offered with diffidence, that a real or fancied analogy in 
the civil law may be the true foundation on which the doctrine 
rests. The early English law of corporations is borrowed almost 
wholly from the Roman law.’ This certainly creates an antece- 
dent probability in favor of the suggestion offered. Domat says, 
‘If a corporation were dissolved by order of the Prince, or other- 
wise, the members would take out what they had of their own in 
the corporation.”? This confines the application of the rule to 
members; but it may have been regarded as applying to any 
donor of a corporation, or may, at least, have furnished an 
analogy. 

The doctrine itself, whatever its basis may have been, was uni- 
formly quoted by judges and text-writers as accurate,’ excepting in 
one case.‘ 

The disposition of the personalty of a corporation on its disso- 
lution was not discussed by the early writers, undoubtedly because 
of the insignificance at that time of personal property. No ex- 
pression of judicial opinion on the matter is to be found. Kyd’s 
remark ® probably represents the generally received opinion at the 
time he wrote.® 

The statement was made by Blackstone’ that “the debts of a 
corporation either to or from it are totally extinguished by its 
dissolution.” This remark has been repeated by later authors, 
and has led to some confusion. It was, undoubtedly, an error. 
The only authority cited to support it is Edmunds v. Brown.® The 
Company of Woodmongers had been dissolved. It had given a 





1 Mackenzie, Studies in Roman Law, 149; Grant on Corp. 2. 

2 Vol. ii. bk. i. tit. 15, § 2, J 8. 

Mackenzie (Studies in Roman Law) says that no positive rule can be laid down as to 
what became of the property of a dissolved corporation; that it varied according to the 
nature of the corporation. 

31 Roll. Abr. 816 a; Moore, 282, 283, pl. 435; per Lord Hardwicke in Atty.-Gen. v. 
Gower, 9 Mod. 224, 226; ger Lord Mansfield in Burgess v. Wheate, 1 W. Bl. 123, 165; 
Law of Corp. 300; Wood, Inst. bk. i. c. viii.; 1 Blackst. Com. 484; 2 Kyd, 516; Bell’s 
Principles (Scotch), § 2190. 

4 Johnson v. Norway, Winch, 87, and Co. Lit. 13 b, Hargrave’s note. In the case as 
reported no decision is given. The only authority is Hargrave’s statement that in Lord 
Hale’s MS. it is said that the court finally decided that the land should go to the lord, not 
to the donor. 

5 Supra. 

®The same statement is made by counsel avguendo in Colchester v. Seaber, 3 Burr. 
1868. 
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bond to the plaintiff, which was signed by the defendants for the 
company. This action was debt on the bond against the individ- 
uals who signed it. The plaintiff failed, and rightly, for the bond 
was not executed by the defendants as individuals but for the 
company. The difficulty, however, was simply in the remedy 
which the plaintiff chose. This is evident from the case of Nay- 
lor v. Brown,!—a suit in equity by the creditors of the Woodmon- 
gers’ Company, begun immediately after the failure of the action 
at law just referred to. On the dissolution of the company, the 
members had divided up its property. It was decreed that the 
property should be returned, “ it being in equity still a part of the 
estate of the late company,” and that the debts due the plaintiffs 
should be discharged from the fund so formed. This important 
case, which seems to have been generally overlooked,” clearly shows 
that the property of a dissolved corporation was liable in equity 
for the corporate debts, although they were unenforceable at law. 

Whether debts owing to a dissolved corporation could be en- 
forced for the benefit of the creditors or members of the corpora- 
tions, or for the benefit of the State as dona vacantia, was not 
decided before the year 1800. 

The history of the law of business corporations has thus far been 
treated with reference only to English decisions. In this country 
questions pertaining to corporations were brought before the 
courts in very few cases until the present century. 

Pennsylvania is entitled to the honor of having chartered the 
first business corporation in this country,® “The Philadelphia Con- 
tributionship for Insuring Houses from Loss by Fire.” It was a 
mutual insurance company, first organized in 1752, but not char- 
tered until 1768. It was the only business corporation whose 
charter antedated the Declaration of Independence. The next in 
order of time were: ‘‘ The Bank of North America,” chartered by 
Congress in 1781 and, the original charter having been repealed 
in 1785, by Pennsylvania in 1787; ‘‘ The Massachusetts Bank,” 
chartered in 1784; “‘ The Proprietors of Charles River Bridge,” in 
1785; ‘The Mutual Assurance Co.” (Philadelphia), in 1786; 
“The Associated Manufacturing Iron Co.” (N.Y.), in 1786. 





1 Finch, 83. 

*It is not referred to by Blackstone, Kyd, Kent, Angell and Ames, Field, Taylor, 
Morawetz, or any other writer on the subject so far as observed. 

3 Laws of Pa. ch. dlxxvi. 
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These were the only joint-stock business corporations chartered 
in America before 1787. After that time the number rapidly in- 
creased, especially in Massachusetts. Before the close of the cen- 
tury there were created in that State about fifty such bodies, at 
least half of them turnpike and bridge companies. In the remain- 
ing States combined, there were perhaps as many more. There 
was no great variety in the purposes for which these early com- 
panies were formed. Insurance, banking, turnpike roads, toll- 
bridges, canals, and, to a limited extent, manufacturing’ were the 
enterprises which they carried on. 

The rapid growth of corporations was followed in the early 
decades of the present century by the judicial decision of the 
questions which naturally arose as to the nature of the bodies 
which had been created by the Legislature, their rights and duties, 
and the rights and duties of their stockholders. But not even a 
beginning of this development was made prior to the year 1800. 
Before that time, whatever knowledge of these matters American 
lawyers possessed must have been derived from the English cases 
and English text-books previously considered. 


Samuel Williston. 
CAMBRIDGE, May 31, 1888. 





1 There were several manufacturing companies in Massachusetts, but very few in other 
States. 
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INDIANS AND THE LAW. 


HE American student could select few single subjects the 
survey of which would bring under view a greater variety of 
important general principles, or afford more scope for forensic 
reasoning in the application of such principles, than the law relat- 
ing to Indians. The progress of events has given additional 
interest at the present day to many of the questions thus pre- 
sented. 

A large part of the Indians in the United States are now upon 
great reservations between the Mississippi and the Rocky Moun- 
tains. The advancing tide of Western immigration, before which 
they have been removed thither, is pressing upon them; and to 
the task of keeping these Indians within the boundaries of their 
reservations — which has long required an army — has been 
added the task of keeping the white men off the reservations, a 
task which no army can continuously perform. 

The necessity of law for the Indians, for their own protection 
and welfare, is now obvious. The necessity of it for the protec- 
tion and welfare of the white population and the peaceful admin- 
istration of State and Territorial government is equally obvious. 

The reader who is inclined either to trace the history of the 
legal relations of the Indian in this country, or to inform himself 
of the present status of the Indian before the law in what is known 
- as the Indian country at the West, and the pending modifications 
of that law, will find it convenient to note that the principles now 
in operation have been gradually developed by a process which 
may be conveniently distinguished in three successive but con- 
trasted periods, which lead up to a fourth period, upon which we 
are now entering. 

For more than a third of a century after the adoption of the 
present Federal Constitution, and indeed down to the year 1829, 
our government continued to act under the traditions of the time 
when white colonists were contending with the red men for. pos- 
session of the continent, and, so far as relations were pacific, dealt 
with them upon the principles of international law which civilized 
states usually adopt in dealing with uncivilized states. During 
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this period our courts constantly asserted our title to the soil by 
right of discovery, and extended that claim, territorially, as fast as 
the progress of colonization and emigration carried the advancing 
line of white settlement westward. (See 3 Kent’s Commentaries, 
378-400; Note on the Sources of American Colonial Law, 17 Ab- 
bott’s New Cases, 486-491.) But at the same time the Executive 
dealt with such tribes under the forms with which it dealt with 
foreign nations, and defined their rights by treaties supposed to be 
subject to the rules governing treaties between equal sovereign 
states. The basis upon which such treaties were made is very 
lucidly indicated by Mr. Justice Miller, in delivering the opinion 
of the Supreme Court of the United States in the case of the 
United States v. Kagama (118 U. S. 375, 381), as follows: — 


“The relation of the Indian tribes living within the borders of 
the United States, both before and since the Revolution, to the 
people of the United States has always been an anomalous one 
and of a complex character. 

“ Following the policy of the European government in the dis- 
covery of America toward the Indians who were found here, the 
colonies before the Revolution, and the States and the United 
States since, have recognized in the Indians a possessory right 
to the soil over which they roamed and hunted and established 
occasional villages. But they asserted an ultimate title in the 
land itself, by which the Indian tribes were forbidden to sell or 
transfer it to other nations or peoples without the consent of this 
paramount authority. When a tribe wished to dispose of its land, 
or any part of it, or the State or the United States wished to pur- 
chase it, a treaty with the tribe was the only mode in which this 
could be done. The United States recognized no right in private 
persons, or in other nations, to make such a purchase, by treaty 
or otherwise. With the Indians themselves these relations are 
equally difficult to define. They were, and always have been, re- 
garded as having a semi-independent position when they pre- 
served their tribal relations; not as States, not as nations, not as 
possessed of the full attributes of sovereignty, but as a separate 
people, with the power of regulating their internal and social re- 
lations, and thus far not brought under the laws of the Union, or 
of the State within whose limits they resided. | 

“‘ Perhaps the best statement of their position is found in the two 
opinions of this court by C. J. Marshall in the case of the Cherokee 
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Nation v. Georgia, 5 Peters, 1, and in the case of Worcester v. 
State of Georgia, 6 Peters, 536. These opinions are exhaustive ; 
and in the separate opinion of Mr. Justice Baldwin in the former 
is a very valuable résumé of the treaties and statutes concerning 
the Indian tribes previous to and during the confederation. 

“Tn the first of the above cases it was held that these tribes were 
neither states nor nations, had only some of the attributes of 
sovereignty, and could not be so far recognized in that capacity 
as to sustain a suit in the Supreme Court of the United States. 
In the second case it was said that they were not subject to the 
jurisdiction asserted over them by the State of Georgia, which, 
because they were within its limits, where they had been for ages, 
had attempted to extend her laws and the jurisdiction of her 
courts over them.” 


This recognition, however, of Indian tribes as bodies politic, in 
the nature of independent states, never conceded their title to the 
soil, but only a permissive occupancy. From the first, the title to 
land in Indian occupancy has always and consistently been main- 
tained inthe government. This fundamental doctrine has recently 
been clearly stated by Mr. Justice Field, in delivering the opinion 


of the same court in the case of Buttz v. Northern Pacific Rail- 
road Co. (119 U. S. 55, 66), in determining the effect of a gov- 
ernment grant to the railroad company of lands in the occupancy © 
of Indians, followed by the surrender of the Indian right of occu- 
pancy to the government. He says: — 


“ At the time the act of July 2d, 1864, was passed, the title of 
the Indian tribes was not extinguished. But that fact did not pre- 
vent the grant of Congress from operating to pass the fee of the 
land to the company. The fee was in the United States. The Ind- 
ians had merely a right of occupancy, a right to ‘use the land sub- 
ject to the dominion and control of the government. The grant 
conveyed the fee subject to this right of occupancy. The rail- 
road company took the property with this incumbrance. The 
right of the Indians, it is true, could not be interfered with or de- 
termined except by the United States. No private individual 
could invade it, and the manner, time, and conditions of its extin- 
guishment were matters solely for the consideration of the govern- 
ment, and are not open to contestation in the judicial ,tribunals. 
As we said in Beecher v. Wetherby: ‘It is to be presumed that in 
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this matter the United States would be governed by such consid- 
erations of justice as would control a Christian people in their 
treatment of an ignorant and dependent race. Be that as it may, 
the propriety or justice of their action toward the Indians with 
respect to their lands is a question of governmental policy, and is 
not a matter open to discussion in a controversy between third 
parties, neither of whom derives title from the Indians. The right 
of the United States to dispose of the fee of lands occupied by 
them has always been recognized by this court from the founda- 
tion of the government.’ (95 U.S. 517, 525.) In support of 
this doctrine several authorities were cited in that case. : 

“In Johnson v. McIntosh (8 Wheaton, 575), which was here in 
1823, the court, speaking by Chief Justice Marshall, stated the 
origin of this doctrine of the ultimate title and dominion in the 
United States. It was this: that, upon the discovery of America, 
the nations of Europe were anxious to appropriate as much of the 
country as possible, and, to avoid contests and conflicting settle- 
ments among themselves, they established the principle that dis- 
covery gave title to the government by whose subjects or by 
whose authority it was made, against all other governments. This 
exclusion of other governments necessarily gave to the discovering 
nation the sole right of acquiring the soil from the natives, and of 
establishing settlements upon it. It followed that the relations 
which should exist between the discoverer and the natives were to 
be regulated only by themselves. No other nation could interfere 
between them. The Chief Justice remarked that ‘the potentates 
of the Old World found no difficulty in convincing themselves that 
they made ample compensation to the inhabitants of the New, by 
bestowing on them civilization and Christianity in exchange for 
unlimited independence.’ Whilst thus claiming a right to acquire 
and dispose of the soil, the discoverers recognized a right of oc- 
cupancy or a usufructuary right in the natives. They accordingly 
made grants of lands occupied by the Indians, and these grants 
were held to convey a title to the grantees, subject only to the In- 
dian right of occupancy. The Chief Justice adds, that the history 
of America, from its discovery to the present day, proves the 
universal recognition of this principle. 

“ In Clark v. Smith (13 Peters, 195), which was here in 1839, the 
patent under which the complainant became the owner in fee 
of certain lands was issued by the Commonwealth of Kentucky 
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in 1795, when the lands were in possession of the Chickasaw 
Indians, whose title was not extinguished until 1819. It was ob- 
jected that the patent was void because it was issued for lands 
within a country claimed by Indians; but the court replied, ‘ That 
the colonial charters, a great portion of the individual grants by the 
proprietary and royal governments, and a still greater portion by 
the States of this Union after the Revolution, were made for lands 
within the Indian hunting-grounds. North Carolina and Virginia, 
to a great extent, paid their officers and soldiers of the Revolution- 
ary war by such grants, and extinguished the arrears due the army 
by similar means. It was one of the great resources that sustained 
the war, not only by these States but by others. The ultimate fee 
(encumbered with the Indian right of occupancy) was in the 
crown previous to the Revolution, and in the States of the Union 
afterwards, and subject to grant. This right of occupancy was 
protected by the political power and respected by the courts until 
extinguished, when the patentee took the unencumbered fee. So 
this court and the State courts have uniformly and often holden.’ 
(13 Peters, 201.) ” 


The growing power and necessities of civilization and the waning 


numbers and needs of the Indians led to what may be noted as 
the second period of our Indian history, the commencement of 
which is marked by the administration of Andrew Jackson, —a 
period continuing from 1829 to 1871, which may be characterized 
as the period of compulsory emigration under the form of consent 
by voluntary treaty. These treaties were made under the same 
form and theory of law as those of the preceding period, and 
abound in provisions for annuities, rations, aid toward agriculture 
and education, and various other considerations given or promised 
as an equivalent for removal and for accepting a limited reserva- 
tion for occupancy. 

During this period, whatever cruelties may be chargeable to the 
executive and legislative course of the government, the courts have 
always continued to maintain, to the full extent of the judicial 
power, — which is necessarily limited to litigated cases coming be- 
fore it, —the obligations of good faith as due from the government 
to the Indian people, and to declare those obligations not dimin- 
ished, but rather emphasized, by the changed conditions of the time. 
The course of decision on this subject I cannot better indicate 
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than in the language of Mr. Justice Matthews, in delivering the 
opinion of the court in the case of the Choctaw Nation v. The 
United States (119 U.S. 1), where a claim of that tribe under the 
treaty of 1830 and subsequent dealings, which had been disallowed 
by the Court of Claims, was brought before the Supreme Court by 
appeal, and there sustained. He says: — 


“The United States is a sovereign nation, not suable in any 
court except by its own consent, and upon such terms and con- 
ditions as may accompany that consent, and is not subject to any 
municipal law. Its government is limited only by its own Consti- 
tution, and the nation is subject to no law but the law of nations. 
On the other hand, the Choctaw Nation falls within the description 
in the terms of our Constitution, not of an independent state or 
sovereign nation, but of an Indian tribe. As such, it stands in a 
peculiar relation to the United States. It was capable under the 
terms of the Constitution of entering into treaty relations with the 
government of the United States, although, from the nature of the 
case, subject to the power and authority of the laws of the United 
States when Congress should choose, as it did determine in the 
act of March 3, 1871, embodied in section 2079 of the Revised 
Statutes, to exert its legislative powers. 

‘‘As was said by this court recently in the case of the United 
States against Kagama (118 U.S. 375, 383): ‘ These Indian tribes 
are the wards of the nation; they are communities dependent on 
the United States; dependent largely for their daily food; depend- 
ent for their political rights. They owe no allegiance to the 
States, and receive from them no protection; because of the local 
ill-feeling, the people of the States where they are found are often 
their deadliest enemies. From their very weakness and helpless- 
ness, so largely due to the course of dealing of the Federal Govern- 
ment with them, and the treaties in which it has been promised, 
there arises the duty of protection, and with it the power. This 
has always been recognized by the Executive, by Congress, and 
by this court, whenever the question has arisen.’ 

“Tt had accordingly been said in the case of Worcester v. The 
State of Georgia (6 Peters, 582): ‘The language used in treaties 
with the Indians should never be construed to their prejudice. If 
words be made use of which are susceptible of a more extended 
meaning than their plain import as connected with the tenor of 
the treaty, they should be considered as used only in the latter 
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sense. . . . How the words of the treaty were understood by: 
this unlettered people, rather than their critical meaning, should 
form the rule of construction.’ 

“ The recognized relation between the parties to this controversy, 
therefore, is that between a superior and an inferior, whereby the 
latter is placed under the care and control of the former, and which, 
while it authorizes the adoption on the part of the United States 
of such policy as their own public interests may dictate, recog- 
nizes, on the other hand, such an interpretation of their acts and 
promises as justice and reason demand in all cases where power 
is exerted by the strong over those to whom they owe care and 
protection. The parties are not on an equal footing, and that in- 
equality is to be made good by the superior justice which looks 
only to the substance of the right, without regard to technical rules 
framed under a system of municipal jurisprudence, formulating 
the rights and obligations of private persons, equally subject to 
the same laws. 

“The rules to be applied in the present case are those which 
govern public treaties, which, even in case of controversies between 
nations equally independent, are not to be read as rigidly as docu- 
ments between private persons governed by a system of technical 
law, but in the light of that larger reason which constitutes the 
spirit of the law of nations.” 


During this second period, however, the power of the Erecutive 
directly or indirectly to control the Indians by keeping them upon 
the reservation, and, so far as necessary for the interests of the 
government, maintaining order there, was fully recognized and es- 
tablished ; and this stage of progress naturally led to what we may 
indicate as the third period, continuing from 1871 to 1886-7, — the 
period of confinement on reservations under executive control. The 
commencement of this period is marked by the statute of 1871 
(U. S.R. S. section 2079) putting an end to the power of the Ex- 
ecutive to make treaties with Indian tribes; and the consummation 
of the period in 1886 is marked by the final and conclusive estab- 
lishment of the Legis/ative power over Indians as individuals, by 
the decision of the Supreme Court of the United States in the case 
already mentioned of the United States v. Kagama. It was there 
held in effect that it is competent for the United States to make a 
criminal code for Indians upon their reservations; and by parity 
of reasoning it is equally true that the United States may pre- 
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scribe a system of civil law for them. The point immediately in 
question was the validity of the act of March 3, 1885, section 9 
(33 U.S. Stat. at L. 385), punishing murder committed by one 
Indian upon another on a reservation within a State. It was held 
that while the government of the United States has recognized in 
the Indian tribes heretofore a state of semi-independence and pu- 
pilage, it has the right and authority, instead of controlling them 
by treaties, to govern them by acts of Congress, because they are 
within the geographical limits of the United States, and are neces- 
sarily subject to the laws which Congress may enact for their pro- 
tection and for the protection of the people with whom they come 
in contact. And that the States have no such power over them as 
long as they maintain their tribal relation; for they owe no alle- 
giance to a State within which their reservation may be established, 
and the State gives them no protection. ; 


The results thus reached introduced the period which we are 
now entering, which we may designate as the period of fully rec- 
ognized legislative and judicial power over the Indians as individ- 
uals, a period which has been fitly commenced by the several bills 
promoted by Senator Dawes, notably the bill for the allotment of 
lands in severalty. During this period, therefore, we already see, 
and are more fully to see, the Indians subjected to legislation; al- 
lowed and even required to accept ownership of land in severalty 
in lieu of tribal occupancy; granted the privileges of citizenship ; 
and, whether they will accept those privileges or no, subjected to 
some, at least, of the burdens of citizenship. Many practical ques- 
tions of difficulty will doubtless present themselves in reconciling 
citizenship and individual title with the restrictions of the surviving 
agency régime. But the principles which the beginning of the 
present period sees in operation must sooner or later put an end 
to that régime; and the ultimate objective point to which all 
efforts for progress should be directed is to fix upon the Indian 
the same personal, legal, and political status which is common to all 
other inhabitants. 


To promote this result is the object of the bill entitled ‘An 
Act to establish courts for the Indian on the various reservations, 
and to extend the protection of the law of the States and Territories 
over all Indians, and for other purposes,” now before the United 
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States Senate, —a bill deservedly known as the Thayer Bill, from 
the fact that its original suggestion and its outline and the matur- 
ing of its provisions in detail are chiefly due to the labors of Pro- 
fessor James B. Thayer, of the Harvard Law School. 

In the present situation to which the course of events just 
described in outline has led, there are immense areas of land 
within the United States, belonging to us as a nation, and in- 
habited by a considerable population, which are now in a condi- 
tion of lawlessness, mitigated only by arbitrary power. The act 
of 1885, already referred to, and several other recent statutes, have 
begun to create exceptions to this statement; but with very slight 
qualifications in view of such exceptions, it remains true that the 
most thorough-going anarchist may find the state of society which 
he desires to establish already in existence upon the reservations. 
If justice to the Indians would allow it, banishment to a reserva- 
tion might be the most fitting punishment for a convicted 
anarchist. 

If the numbers or the property of Indians were decreasing, it 
might be well to consider whether time might not be trusted to 
put an end to the shameful condition of lawlessness which the gov- 
ernment is now maintaining, and, for the lack of proper legislation, 
is compelled to maintain. But the most careful investigations re- 
cently made show that the Indians are increasing in numbers; and 
a very slight familiarity with the subject will satisfy any one that 
the property rights of Indians and the pecuniary value of those 
rights are increasing very rapidly. So far from being “a vanish- 
ing subject,” the necessity of law for the Indians is one steadily 
growing, in a geometrical ratio, and it is growing in importance for 
the whites as well as for the Indians. 

Difficulties inherent in the subject will undoubtedly embarrass 
any attempt to supply this imperative want. The extent of terri- 
tory and the comparative sparseness of population make the ad- 
ministration of civil or criminal justice expensive; the ignorance 
of civilized usages and forms of procedure, under which such a 
people must labor when first subjected to civilized justice, and the 
antipathies of race and the animosities of warfare, must deprive trial 
by jury of much of the effectiveness and the confidence necessary to 
its usefulness ; and, perhaps still more serious than these difficulties, 
the exemption from taxation for many years to come accorded 
to lands owned by Indians in severalty, while intended to protect 
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them from fraud and improvidence in the earlier years of citizen- 
ship, makes it impracticable to require Indians to do their part in 
the ordinary methods of local government for the maintenance of 
courts and police, the establishment of highways and schools, or 
any other incidents of local self-government. These and similar 
features of the present status of the Indian seem imperatively to 
require some special provision for the administration of civil and 
criminal justice during the period which must elapse before he can 
be left to stand upon the same footing with other inhabitants of the 
State or Territory in which he may be. 

This period must necessarily be considerable. It will take a 
considerable number of years to complete the process of optional - 
allotments by which Indians are made citizens. Additional time 
will be needed for compulsory allotments. After allotments are 
made, a quarter of a century must be allowed before the lands can 
all be subjected to taxation, and, therefore, before the State and 
Territorial courts can be expected to bear the burden of adminis- 
tering justice to Indians and whites without distinction. 

It is to the necessities of justice during this period that the bill 
addresses itself. 


The clauses of the Dawes Bill as to the citizenship and civil 
rights of Indians are as follows (24 U.S. Stat. at L. 390, section 
6, act of February 8, 1887, ch. 119): — 

“Upon the completion of said allotments and the patenting of 
the lands to said allottees, each and every member of the respec- 
tive bands or tribes of Indians, to whom allotments have been 
made, shall have the benefit of and be subject to the laws, both 
civil and criminal, of the State or Territory in which they may 
reside; and no Territory shall pass or enforce any law denying 
any such Indian within its jurisdiction the equal protection of the 
law. And every Indian born within the territorial limits of the 
United States, to whom allotments shall have been made under 
the provisions of this act, or under any law or treaty, and every 
Indian born within the territorial limits of the United States who 
has voluntarily taken up, within said limits, his residence sep- 
arate and apart from any tribe of Indians therein, and has 
adopted the habits of civilized life, is hereby declared to be a 
citizen of the United States, and is entitled to all the rights, privi- 
leges, and immunities of such citizens, whether said Indian has 
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been or not, by birth or otherwise, a member of any tribe of 
Indians within the territoral limits of the United States, without 
in any manner impairing or otherwise affecting the right of any 
such Indian or tribal or other property.” 

It is the object of the first clause of the Thayer bill to add to 
the grant of citizenship secured by the Dawes bill an immediate 
guarantee to all Indians not citizens, and whether residing on 
or off a reservation, of the full protection of the law, and to 
enable them to sue and be sued in all courts, and make con- 
tracts and engage in any trade or business, subject, however, 
to such reasonable restraint as is necessary to maintain order 
upon the reservation while the reservation system may continue. 
This seems to be an important and immediately feasible step 
towards putting the Indians as soon as possible under the same 
laws as the whites. 

The second section is intended to provide qualification which 
in practice is found necessary, upon the strict rule of the Dawes 
Bill, that Indian contracts relating to their lands shall not be 
valid. As the law stands, if an Indian having accepted an allot- 
ment becomes aged or unable to work, or dies leaving infant heirs, 
his land cannot lawfully be leased nor any contract made to 
secure the value of its use or occupation. 

The third object of the bill, declared by section 3, is the imme- 
diate extension over every reservation of the civil and criminal 
laws of the State or Territory in which it is situated, with saving 
clauses deemed necessary to provide against the contingency of 
local legislation unfavorable to Indians. This extension of law 
over the now lawless domain is the corner-stone of the bill. 
The previous provisions are incidental, connecting what has 
already been enacted with this great and vital declaration that 
hereafter no Indian and no part of the territory of the United 
States shall be deemed to be without the law. 

Inasmuch as the considerations already explained render it 
utterly impracticable for a long time to come to rely upon State 
or Territorial courts for administering the law among these now 
lawless people, the next clauses of the bill provide for the creation 
of commissioners’ courts, to have jurisdiction in all cases, civil 
and criminal, not capital, between Indians, or Indians on the one 
side and whites upon the other, or in which Indians are concerned 
as prosecutors or accused, and to have jurisdiction, also, of dece- 





178 HARVARD LAW REVIEW. 


dents’ estates, trustees, and guardians. These provisions are 
founded on the obvious expectation that the creation of property 
rights in Indians and the right of contract will necessarily lead, 
on a considerable scale, as it has already begun to do, to the same 
questions and differences requiring judicial adjustment which 
civilized life always: involves. 

It is an axiom in our free government that the existence of 
remedies is essential to the enjoyment of rights; and nothing is 
clearer in the problem of the future of the Indians than that ade- 
quate means, accessible and comparatively inexpensive to them, 
for the peaceable adjustment of questions of property, contract, 
and domestic relations, are absolutely essential in order to foster 
and promote their civilization and good citizenship. Any sug- 
gestions which can render such a system of tribunals more simple, 
more easily accessible, more efficacious, and more inexpensive 
will doubtless be welcome; but the complexity or expensiveness 
of a system of tribunals for such sparse and ignorant communities 
of people of hitherto lawless habits is not to be measured by 
comparing it with the inexpensive justices’ courts which a New 
England town maintains by self-imposed taxes. It is to be meas- 
ured by comparing it with the standing army now necessary, 
every man of which, in the Indian country, costs, by official com- 
putation, $1,000 a year. 

Section 8 provides for the appointment of committing magis- 
trates for each reservation, exercising powers in aid of the juris- 
diction of the courts mentioned in the previous clauses. 

Inasmuch as the powers of courts of special and limited juris- 
diction are strictly construed, and do not, without express author- 
ity, include the inherent powers of courts of general jurisdiction, it 
seems wise to provide expressly that these courts may exercise 
the power which a court of equity has always had, to allow a person, 
from any cause incompetent to protect his own rights, to appear 
by next friend; and in view of the great proportion of cases in 
which incompetency of Indians would render a similar safeguard 
necessary to secure justice, and the expense of providing for sep- 
arate appointments in every case, provision is made by section 9 
for a standing next friend, to be paid by the government, and to 
act as a next friend in a court of equity does, on behalf of any In- 
dian needing such assistance. 
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It would seem as if a statement of these provisions, in view of 
the situation, sufficiently manifests their general wisdom and ne- 
cessity. No enlargement of the arbitrary powers of the Indian 
agent can meet the case, no extension of the jurisdiction of State 
or Territorial courts can do so, while the great body of Indian 
lands are exempted from taxation. The only alternative presented 
is between immediate provision at the expense of the United States 
for the accessible administration of justice according to local law, 
or according to a federal code to be provided for the purpose upon 
all the reservations, or, on the other hand, the continued sanction, 
by our government, of lawlessness and anarchy over extended Ter- 
ritories which belong to us, and among a people who are the 
wards of the nation, and for whose government according to civil- 
ized methods the nation is fully clothed with power. 

Austin Abbott. 


New YORK. 
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‘* THE decision of the Court of Appeal in Badeley v. Consolidated 
Bank, 38 Ch. Div. 238, is or ought to be the last nail in the coffin of 
the old doctrine that participation in profits is anything more than 
evidence—not different in rank from any other evidence—that the par- 
taker isa partner. Sharing profits is evidence of partnership, and may 
be ample evidence. But where it occurs only as one term or incident, 
we are not to take it first by itself, and say that it raises a presumption 
of partnership, and that a partnership there must be unless this pre- 
sumption is specifically negatived by some other clause or circumstance. 
The transaction must be judged and regarded as a whole.” 4 Law 
Quart. Rev. p. 482. 


WE note an apparent error at p. 161 (2d edition) of Mr. Dicey’s 
‘¢ Lectures on the Law of the Constitution.” In speaking on the con- 
servatism of federalism he says: ‘* The principle that legislation ought 
not to impair obligation of contracts has governed the whole course of 
American opinion,” and states that had the English courts recognized 
the inviolability of the obligation of contracts in the same way as the 
American courts have done, the Irish Land Act, the Irish Church Act 
(1869), and the reformation of the Universities would have been consid- 
ered unconstitutional. Mr. Dicey seems to understand that there is a 
limitation of the sort referred to on the power of our federal government. 
That this is not the case appears from the language of the Constitution 
itself, and also from the following authorities: Buckner v. Street, 1 
Dillon (Circ. Ct.), 248; and Hepburn v. Griswold, 8 Wall. 637, in 
which it is said: ‘* But while the Constitution forbids the States to pass 
such laws (viz., laws impairing the obligation of contracts), it does not 


forbid Congress.” See also 8 Am. L. Rev. pp. 194-196. 


THE number of students registered up to date in the Law School is 
220. t these, 27 are third year, 67 second year, 74 first year, and 52 
special. 

The new students are 105 in number, and come from the following 
States: Mass , 46; N. Y., 11; Ill.,6; Penn., 5; Ohio, 4; Me., 3; 
Cal., 3; Ind..3; Md., Ky., N. J., Wis., Conn., and Mich., 2 each; 
Tenn., W. Va., Vt., Del., La., R.I., W. T., and Mexico, 1 each. 
Seventy-four have college degrees: Harvard, 47; Mass. Inst. Tech., 
Tufts, Amherst, and Yale, 3 each. One each from Univ. of Mich., 
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Dartmouth, Brown, Colby Univ., Notre Dame, Kenyon, Ky. Mill. 
Inst., Cambridge Univ., Hanover, Princeton, Centre Coll., Univ. of 
Cinn., Wesleyan, Cornell, and Norwich Univ. 

Compared with the number of students registered in October of last 
year (1 Harv. Law Rev. 145), these figures show an increase of 18 
in the total number, and a decrease of 6 in the number of new students, 
which would indicate that a greater proportion now remain to com- 
plete the entire course. The total number of students registered during 
all of last year was 215, or 5 less than the number already registered 
this year. 


The proportion of the new men who are college graduates is slightly 
increased. 


In the recent English case of Reg. v. Serné, 16 Cox C. C. 311, 
Stephen, J., in a dictum, expresses decided distrust of the old common- 
law doctrine laid down by Lord Coke, that the accidental killing of a 
person through an act done with an intent to commit felony — as, for 
example, the shooting at a fowl with intent to kill it— is murder. He 
doubts whether that is ‘* really the law,” and whether it would be fol- 
lowed by the courts to-day, and says: ‘‘ Instead of saying that any 
act done with intent to commit a felony, and which causes death, 
amounts to murder, it would be reasonable to say that any act known 
to be dangerous to life, and likely in itself to cause death, done for the 
purpose of committing a felony, which caused death, should be mur- 
der. As an illustration of this, suppose that a man, intending to 
commit a rape upon a woman, but without the least wish to kill her, 
squeezed her by the throat to overpower her, and in so doing killed 
her, that would be murder.” ‘* The Law Quarterly Review,”? in com- 
menting upon this case, says: ‘**It is very desirable that the criminal law 
should not be at variance with the moral sense of the community. 
Doubting is a very convenient first step towards getting rid of archaic 
portions of the law.” It is to be hoped that this doubting process will 
continue until the common law is brought squarely into conformity with 
the doctrine suggested by Mr. Justice Stephen. 

‘¢The Law Quarterly” also points out that, as the doctrine now stands, 
‘¢the books of authority are not even consistent in absurdity on this 
point ;” for if A fires a pistol at B under such provocation that if he 
killed B it would be only manslaughter, and the bullet strikes and kills 
X, this is held to be only manslaughter, although by Coke’s rule it is 
clearly murder. This criticism, however, apparently overlooks the 
fact that this inconsistency would not be obviated by the adoption of 
Mr. Justice Stephen’s rule. The killing of X would be, in theory, as 
clearly murder by his rule as by that of Lord Coke, and the present 
holding of the courts as inconsistent therewith. 


Tue Governor of Kansas was recently reported to have made an 
interesting innovation in the use of the pardoning power by granting 
a pardon to a wife-murderer on the condition that he abstain in the 
future from the use of intoxicating liquors, relying, it is said, upon an 
Iowa decision holding sucha pardon valid. Additional authority is 
also to be found in a dictum in the case of U. S. v. Wilson,’ quoted in 
1 Harv. Law Rev. 244, in which Marshall, C.J., in support of the 





1 Vol. 4, p. 480. 27 Pet. 150. 
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doctrine that a pardon is not valid until accepted, said: ‘‘ A pardon 
may be conditional, and the condition may be more objectionable than 
the punishment inflicted by the judgment.” 

There seems to be little doubt that a condition precedent may 
validly be attached to the granting of a pardon; that is, for example, 
that a final pardon can be granted on condition that the criminal 
promises never to use intoxicating liquors again. Of course, in 
such case, if he should subsequently break his promise, he would 
incur no penalty therefor. Can the condition also be made in the 
form of a condition subsequent; that is, can a pardon be granted, 
analogous to a continuing respite, to hold good so long as the 
criminal does not, in fact, drink? It has been somewhat ingen- 
iously suggested that in this case the prisoner, on drinking, would 
not be hung for the murder, which had been pardoned, but for the 
drinking, or that, in other words, the governor is thereby given 
power to make intoxication a capital offence. This criticism, how- 
ever, overlooks the fact that the original crime has never been 
pardoned, but the punishment has merely been suspended on a certain 
condition, on the breaking of which the original judgment revives in 
full force. 

On the whole, the more reasonable view would seem to be that such 
a pardon, with condition subsequent, is invalid, and that when once 
given, upon whatever condition, the pardon should be final. The 
position of a condemned murderer, turned loose upon the community, 
subject to reimprisonment and execution in the event of drinking 
liquor, would be anomalous and absurd. 


Tue Supreme Court of Washington Territory has just given an 
interesting decision in the case of Bloomer v. Todd, reported in 38 Alb. 
L. Jour. 288. It seems that, by a recent territorial act, the right of 
suflrage was extended to women. Under that act the plaintiff, a 
woman, tried to vote in a city election within the Territory ; but her 
ballot was refused by the election judges, and she brought suit against 
them. The defendants demurred to her complaint, and the demurrer 
was sustained in the District Court. The plaintitf appealed to the 
Supreme Court of the Territory, who sustained the former judgment on 
the ground that the territorial act was void as being in conflict with § 5506 
of the United States Revised Statutes, providing that ‘+ the qualifications 
of voters and of holding office . . . shall be such as shall be pre- 
scribed by the Legislative Assembly : provided, that the right of suffrage 
and of holding office shall be exercised only by cétézens of the United 
States above the age of twenty-one.” The basis of the decision was that 
by ** citizens” was meant only ma/e citizens, since that was all that the 
framers of the statute had in mind when they drew it up. 

In view, however, of the fact that there is a definition of the word 
‘¢ citizen” in an amendment to the U. S. Constitution, which negatives 
any such limited meaning, the decision would seem to be wrong. The 
Fourteenth Amendment provides that ** a// persons born or naturalized 
in the United States and subject to the jurisdiction thereof, are citizens 
of the United States, and of the State wherein they reside.” Women 
clearly come within this definition of citizens. The amendment hav- 
ing thus given a legal meaning to the word * citizen,” the presumption 
should be that it is used in that sense. Although this definition was 
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given after the word had been used in the Constitution, still it was con- 
fessedly intended to be an explanation applicable to the Constitution, 
and to the U. S. Statutes then in existence ; still more would it seem to 
apply to the interpretation of statutes passed by Congress subsequent to 
the adoption of the Fourteenth Amendment. 


Lorp CHANCELLOR HALssBury, in the recent House of Lords case 
of Leader v. Duffey, 13 App. Cas. 294, at 301, uttered a vigorous 
protest, by way of dictum, against ‘‘ rules of construction” for the 
interpretation of written instruments. He says: ‘* All these refine- 
ments and nice distinctions of words appear to me to be inconsistent 
with the modern view —which is, I think, in accordance with 
reason and common sense — that, whatever the instrument, it must 
receive a construction according to the plain meaning of the words 
and sentences therein contained. . . . But it appears to me 
to be arguing in a vicious circle to begin by assuming an intention 
apart from the language of the instrument itself, and having made that 
fallacious assumption, to bend the language in favor of the assumption 
so made.” 

A “rule of construction” is not, as was pointed out by Mr. Haw- 
kins,! a rule which gives to certain words a certain definite meaning, 
entirely independent of intention, as, for example, the rule in Shedley’s 
Case, which is a rule of substantive law ; it is a rule ‘* determining the 
construction which the courts are bound, 2% the absence of a sufficiently 
declared intention to the contrary, to put upon particular words,” 
giving to those words a certain prima facie meaning, but always 
containing the saving clause, ‘‘ unless a contrary intention appear.” 
That is to say, a ** rule of construction” is a rule of presumption, giv- 
ing to certain words a prima facte meaning, which is binding upon 
judge and jury until contradictory evidence, and, in some cases, a 
certain amount of contradictory evidence, has been introduced to show 
that another meaning was intended. 

In regard to these rebuttable presumptions the Lord Chancellor 
seems to think that such is the danger that judges will bend the other 
evidence of intended meaning to fall in with the presumed meaning, 
that it would be better to abolish these presumptions altogether. The 
dictum can scarcely be supported from this point of view, these pre- 
sumed meanings being generally based upon motives of policy and 
upon what experience has shown to be a probability in fact, in regard 
to the intention of parties ordinarily using such words. They not 
only furnish a convenient starting-point for ascertaining the intended 
meaning, but they rest upon such a basis of policy and of probable 
fact that they should be conclusive in the absence of conflicting 
evidence. 

The dictum, however, is valuable, in so far as it points out the 
danger of twisting the other evidence of intention to accord with the 
presumption, and calls to mind the often-forgotten fact that when evi- 
dence of a contrary intention has been introduced, the presumed mean- 
ing falls to the ground, and the meaning is to be ascertained from a// 
the evidence of intention in the case, the presumed meaning having 
no greater weight as evidence of intention than that to which it is 
entitled by the evidentiary force of the probability upon which it rests, 





1 Hawkins on Construction of Wills, Sword’s ed., Preface, p. v. 
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and the logical inference to be drawn therefrom. [See Chamber- 
layne’s Ed. of Best on Evidence, p. 298, note 1, A (b).] The temp- 
tation for judges to give these presumed meanings, when brought in 
conflict with other evidence, far greater evidentiary force than that to 
which they are entitled from their intrinsic probability, is a danger 
which needs to be guarded against. A modification of this general 
statement is, of course, necessary for those ‘‘ rules of construction,” 
as, for example, the rule that a gift to testator’s children means to his 
legitimate children only, which, resting not only upon the basis of in- 
herent probability, but also upon special motives of policy, cannot be 
weighed in evidence, are held to be strong presumptions, and are 
presumed to be true until enough conflicting evidence is introduced, 
clearly to establish that they are not true. 

As indications of the general tendency of modern law, in other 
matters than the construction of instruments, either to destroy entirely 
these rebuttable presumptions for the ascertaining of the intention of 
the parties, or to attach to them less evidentiary force, may be 
mentioned the fate of the old doctrine as to the presumption of part- 
nership arising from a participation in profits, already referred to in 
a preceding note. In England, participation in profits now seems to 
raise no presumption of partnership whatever :1 in the United States 
the amount of evidence necessary to overthrow it has been much dimin- 
ished. So, too, may be instanced the growing discredit which has 
fallen upon the doctrine that in sales of personal property the fact that 
the price of the goods, otherwise in a deliverable condition, remains 
to be fixed by weighing, measuring, or numbering, establishes a pre- 
sumption that the title does not pass until the act of weighing, meas- 
uring, or numbering be performed. This has fallen from an almost 
irrebuttable presumption, to be regarded either as establishing no 
presumption at all, or else a presumption which can be overthrown by 
slight evidence of contrary intention.? 


THE yet unreported case of Dorr v. Lovering, decided by the 
Supreme Court of Massachusetts on Oct. 22d, is an important decision, 
overruling Lovering v. Lovering, 129 Mass. 97, and bringing the 
Massachusetts courts again in line with the proposition: ‘*that when, 
on a gift to a class, the number of the shares is definitely fixed within the 
time required by the Rule against Perpetuities, the question of remote- 
ness is to be considered with reference to each share separately.” Gray 
on Perpetuities, p. 263. 

We make the following extracts from the opinion, which was de- 
livered by Morton, C. J. The italics are ours. 

*¢ The thirteenth article of the will of Joseph Lovering devises certain 
real estate to trustees upon the following trusts: to pay the net rents 
and profits to Nancy Gay, a daughter of the testator, during her life ; 
and upon the decease of said Nancy to pay the net income to her chil- 
dren, during the lives of said children; . . . and ‘as said Nancy’s 
children shall successively decease, a proportion of said estate or the 





1Cox v. Hickman, 8 H. L. Cas. 268; s. c. Ames’ Cas. Partnership, 473 Mollwo, Marsh, & Co. v. 
Sen ¢ = 4 Pr. Coun. App. 419; s. c. Ames’ Cas. Part. 79; Badeley v. Consolidated Bank, 
38 Ch. D. 38. 


2 Logan v, LeMesurier, 6 Moore Pr. Cour, Cas, 116; Ss. c. Langdell’s Sel. Cas. Sales, p. 681; Tur- 
ley v. Bates, 2 H. & C. 200; s.c, Langd. Cas. Sales, 692; Martineau v. Kitching, L. R. 7 Q. B. 436, at 


449; Terry v. Wheeler, 25 N. Y. 520; s. c. Langd. Cas. Sales, 706; Groat v. Gile, 51 N. Y. 431; Bur- 
rows v. Whittaker, 71 N. Y. 291. 
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proceeds are to be conveyed and distributed to and among the respective 
heirs-at-law of each child so deceasing, said Nancy’s grandchildren to 
take in right of representation of their deceased parents.’ 

‘¢ This clause of the will has been twice before the court. In Lovering 
v. Worthington, 106 Mass. 86, it was held that the limitation of life 
estates to the children of Nancy Gay were not void for remoteness. 

*\ In Lovering v. Lovering, 129 Mass. 97, the precise question now 
raised was decided. It was held that the limitations over to the heirs 
of George H. Gay, a son of Nancy, was void for remoteness. But the 
only question argued in that case was whether the devise of life estate 
to the children of Nancy Gay opened tv let in children born after the 
death of the testator. The counsel for the grandchildren conceded that 
if after-born children were included in the devise, the limitations over 
to the heirs of the children of Nancy Gay was void for remoteness. 
The court, therefore, did not discuss the question, but, accepting the 
concession of the counsel, considered only the question argued by him. 

‘¢ Under these circumstances we feel bound to consider the question 
now raised as if it were a new question. 

‘¢ The general rule is well settled that in judging of the question of re- 
moteness of an executory devise we must take our stand at the death of 
the testator, and that such devise is void unless it takes effect ex meces- 
sttate and in every possible contingency within the period of a life in 
being and twenty-one years afterwards. Hall v. Hall, 123 Mass. 120, 
and cases cited. . . 

‘¢ The case (at bar) falls within the decision in Hills v. Simonds, 125 
Mass. 536, . . . (in which) the case was presented of a devise of a 
life estate to the testator’s son, with a limitation over of life estates to 
certain described nephews and nieces (¢.e., the children of certain 
brothers and sisters), and with further limitations over . . . ofthe 
particular and separate share of each nephew and niece to his or her 
children or legal representatives. . . . Assuming that the devise to 
nephews and nieces would open to let in after-born nephews and nieces, 
yet the share which each is to take must be ascertained at the end of 
lives in being at the death of the testator. . . . Wethink it was 
correctly held that the ultimate limitations over which applied to the 
respective shares of the nephews and nieces who were living at the 
death of the testator were not void for remoteness, as the remotest 
period at which such devises over must take effect is the end of the re- 
spective lives of such nephews and nieces. 

*¢ We have carefully reconsidered this case, because, as we have before 
stated, the case at bar cannot be distinguished from it. Mrs. Nancy 
Gay had eight children living at the death of the testator. We will 
suppose, for the purpose of the discussion, that she had a son born after 
the testator’s death. 

‘* It has already been decided that, whether there are after-born children 
or not, the devise of life estates to the children of Nancy Gay is clearly 
valid. But upon the death of Nancy Gay the precise share of each 
child is ascertained and determined. . . . The will provides that, 

‘as said Nancy’s children shall successively decease, a propor- 
tion of the said estate, or the proceeds, are to be conveyed or distributed 
to and among the respective heirs-at-law of such child so deceasing, said 
Nancy’s grandchildren to take in right of representation of their deceased 
parents.’ This provision’. . . clearly means that, upon the death 
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of each life tenant his share shall be divided among his heirs-at-law, 
and so on upon each successive death of the children of Nancy Gay. 
It contemplates that, at the death of Nancy Gay, each of her children is 
to have a separate and independent share, and it looks to separate and 
independent division of each share, at different times and to different 
persons. As each child dies his heirs are to take. . . . The inten- 
tion of the testator cannot be carried out except by regarding this pro- 
vision as separate and distinct devises to different classes, which take 
effect at different times, upon the respective deaths of the life tenants. 
The legal heirs of each child, upon his death, take his share of the 
estate, and, as the devise to the heirs takes effect at the death of their 
ancestor who had the life estate, it follows that in the case of all the 
children who were living at the death of the testator the devise over 
zs not void for remoteness. In the case supposed of the after-born 
son, the devise over would be invalid, but this would not affect the 
distinct devises in favor of the heirs of his brothers and sisters; 
because the estates devised to them must vest within the period pre- 
scribed by law. Weare compelled to the conclusion that the concession 
of counsel, and the decision of the court in Lovering v. Lovering, ubi 
supra, to the etfect that the gifts over to the heirs-at-law of the children 
of Nancy Gay were void for remoteness, were erroneous. Catlin v. 
Brown, tt Hare, 372; Griffith v. Pownall, 13 Sim. 393; Wilkinson 
v. Duncan, 30 Beav. 111; Storrs v. Benbow, 3 De G., M. & G. 390; 
Pearks v. Moseley, 5 App. Cas. 714. 

‘¢ The result of this is that the heirs-at-law of Ann L. Gay are entitled, 
under the thirteenth clause of the will, to the property in whith she 
had a life interest.” 


For a full discussion of the principle involved in this case, and of the 
authorities fro and com, see Gray on Perpetuities, pp. 260-267. Mr. 
Gray was of the counsel in this case, representing the heirs of Ann L. 


Gay. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer. 
ences are added, if practicable.] 


Assumpsit — WorK AND LABOR By WIFE FOR SUPPOSED HusBAND — MIs- 
TAKE OF Fact.—A woman married a man and lived with him till his death. 
She afterwards learned that he hada former wife, still living, from whom he had not 
been divorced. Held, that she could not recover from his administrator for work 
and labor in keeping house for him during his life. Cooper v. Cooper, 17 N. E. 
Rep. 892 (Mass.); s. c. 16 Mass. Law Rep. (No. 35) 15. 

This case is probably law. Compare cases where a negro has failed to recover 
the value of services rendered on the supposition that he was a slave. Alfred v. 
Marquis of FitzFames, Esp. 3; Livingston v. Ackeston, 5 Cowen, 531; Negro 
Franklin v. Waters, 8 Gill, 322. But see contra, Negro Peter v. Steel, 3 Yeates, 
250; F¥arrat v. Farrat, 2 Gilman, 1, semble; Kinney v. Cook, 3 Seammon, 232, 
semble. 

The argument in these cases appears to be that the service is gratuitous, 
and that there can be, consequently, no implied obligation to pay forit. But 
there seems to be no sound objection to treating them as cases of mistake of fact, 
where the plaintiff recovers the reasonable worth of something given or done 
because of a supposed legal obligation. However, it is not quite so clear that a 
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wife performs the services in discharge of a legal obligation to her husband, as a 
sense of moral duty would probably induce her to perform them. Still it may be 
said that the services would never have been performed but for her supposed 
legal status as a wife. 

BANKS AND BANKING — INSOLVENCY — DRAFT FOR COLLECTION. —A draft 
sent to a bank specially indorsed for collection was paid by the drawee, by 
check, which the bank collected through the clearing-house. A memorandum 
was placed with the bank’s cash to indicate that the proceeds of the draft were the 
property of the sender. The bank suspended payment the next morning, and the 
receiver credited such proceeds to the sender of the draft on the books of the bank. 
Held, that the fund was not so mingled that it could not be traced and identified, 
and that the sender could recover the same. First Nat. Bank of Montgomery v. 
Armstrong, 36 Fed. Rep. 59 (Ohio). 

For a further discussion of the doctrine above laid down see First Nat. Bank 
of Circleville v. Bank of Monroe, 33 Fed. Rep. 409 (N. Y.); and Jn re Arm- 
strong, id. 405 (Ohio), digested in 2 Harv. L. Rev. 48. 

BILLS AND NOTES — PROTEST NOTICE WITHIN PosT-OFFICE LIMITS. — 
An indorser of a note, whose residence and place of business is just outside of 
the corporate limits of the city where the note is protested, but within a short 
distance of the post-office of the city, is entitled to personal service of notice 
of protest; and a drop-letter sent through the post-office, there being no mail- 
carriers, is insufficient. Brown v. Bank of Abingdon, 7 S. E. Rep. 357 (Va.). 

ComMMoN CARRIER — RAILWAY— EJECTION OF PASSENGER FOR FAILURE TO 
Propuce Ticket. — When a plaintiff, who has bought a ticket on defendants’ 
railway, incorporating by reference to the defendants’ by-laws a condition that 
every passenger shall deliver up his ticket when required or shall pay full fare, 
having lost his ticket, refuses to pay the fare, and is forcibly removed from the 
train by the defendants’ servants, he cannot recover from the defendants in an 
action of assault. Such a ticket is not a revocable license to plaintiff to go on de- 
fendants’ land, but is a contract by the defendants that on the plaintiff's paying for 
the ticket they will carry him between the specified points, and contains no con- 
dition, either express or implied in fact, giving defendants a right to eject him 
on failure to produce ticket. The plaintiff, having paid for his ticket, was law- 
fully on the premises of the defendants, whose only remedy against him was in 
action for breach of the conditional agreement to pay fare on failure to produce 
ticket. Butler v. M.S. & L. R’y Co., 21 Q, B. D. 207; s. c. 38 Alb. L. J. 191. 

It is, in general, held that one who attempts to ride on a train without having 
bought a proper ticket is a mere trespasser, and may be ejected by the company’s 
servants on refusal to pay fare. Wyman v. R’y Co., 25 N. W. Rep. 349 (Minn.) ; 
Godfrey v. R’y Co., 18 N. E. Rep. 61 (Ind.). But see Hall v. R’y Co., 5S. W. 
Rep. 623 (S. C.), which seems to be contra. 

There seems to be no previous English authority on the precise point involved 
in Butler v. R’y Co., as to the rights of a passenger who has bought a ticket but 
subsequently lost it. The tendency of American law, however, seems to be, in 
general, contra. Townshend v. R’y Co.,56N. Y. 295; Shelton v. R’y Co., 29 Ohio 
St. 214, and Fardine v. Crowell, 14 Atl. Rep. 590 (N. J.). These cases are, how- 
ever, imperfectly reported; two of them, at least, may, perhaps, be explained on 
the ground that a regulation of the company, which seems to be considered as an 
implied condition in the ticket, expressly required the conductor to eject a pas- 
senger who failed to produce ticket or pay fare. In the absence of any such 
express stipulation or regulation, the better view would seem to be that of the 
English case. A passenger who has lost his ticket cannot be considered a tres- 
passer. The company contracted to carry him in consideration of his payment 
of money, and the promise to pay fare on failure to produce ticket when required; 
the consideration was not the doing of this act, but the promise to do it. Having 
thus given consideration for the company’s agreement to carry him, he can insist 
upon its fulfilment, and is not a trespasser on their land; the breach of his con- 
ditional promise only gives the company a right of action against him. 

See Hail v. R’y Co., 15 Fed. Rep. 57, and note, for a discussion of the general 
subject of rights of passengers. 

CONSTITUTIONAL LAw — COMPELLING DEFENDANT TO BE A WITNESS 
AGAINST HIMSELF. — To order the defendant in a trial for murder to stand up, 
during the trial, for identification by one of the witnesses, is not a violation of a 
constitutional provision that ‘* no person shall be compelled in any criminal case 
to be a witness against himself.” People v. Goldenson, 19 Pac. Rep. 161 (Cal.). 
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CONSTITUTIONAL LAw—PoLicE PowER —PuysIcian’s LICENSE. — Semble, 
that an act of a State legislature giving a State board of examiners the power 
to revoke a physician’s license for ‘‘ unprofessional conduct” is a valid and con- 
stitutional exercise of the police power of the State; and that the revocation of a 
physician’s license for having advertised himself in a newspaper and printed pam- 
phliet as a specialist in certain diseases is a valid and constitutional exercise of 
the —- vested in the board of examiners. x parte McNulty, 19 Pac. Rep. 
237 (Cal.). 

Thornton, J., dissented from both of these propositions, saying, as to the exer- 
cise of discretion by the board of examiners: *‘ As well might the board declare 
that wearing any other hat than one of a white color, by a physician, should be 
unprofessional conduct.” 

If the officers to whom is intrusted the execution of a valid law, under cover of 
that law, by a wrongful exercise of the discretion vested in them, do acts in viola- 
tion of the Constitution, those acts come within the prohibition of the Constitu- 
tion. Yick Wov. Hopkins, 118 U. S. 356, and the other cases therein cited. 

Quere, whether a law is rendered invalid z” toto because it offers an opportunity 
for such an unconstitutional exercise of authority by the officers to whom its ex- 
ecution is intrusted. The better view would seem to be that if, on a fair construc- 
tion of the terms of the law, it does not seem intended to authorize or secure such 
an unconstitutional exercise of authority, it shall be construed as only authorizing 
a valid exercise of discretion, and to be constitutional; and any officer making an 
invalid exercise of his discretion shall be held guilty of an unconstitutional exer- 
cise of authority, not warranted by the law under which he assumes to act. 


CONSTITUTIONAL LAw — Suits AGainsT STATES. — A suit ina Federal court 
by a railroad company chartered in one State to restrain railroad commissioners 
ot another State from putting in force a schedule of rates, is not a suit against a 
State, within the meaning of the Eleventh Amendment to the Constitution of the 
United States, providing that the judicial power of the United States shall not 
extend to suits against one of the States by citizens of another State. ‘In these 
matters, although in a certain sense the State is interested, as it is in all matters 
affecting the welfare and happiness of her people, yet it is interested only in a 
general sense, and not in that direct pecuniary sense which makes it, in the lan- 


guage of the law, the real party in interest.” Chicago & NV. W. Ry. Co. v. Dey, 
35 Fed. Rep. 866 (Iowa). 

Whether a State is the actual party defendant in a suit, within the meaning of 
the Eleventh Amendment to the Constitution of the United States, is to be deter- 
mined by aconsideration of the nature of the case as presented by the whole 
record, and not, in every case, by a reference to the nominal parties of the record. 
In re Ayers, 123 U. S. 443. 


CONVERSION — MEASURE OF DamaAGEs. — Defendant carelessly, but not wil- 
fully, cut timber trees belonging to plaintiff. Held, that the measure of damages 
in an action of trover is the value of the trees immediately after they were severed 
from the realty. Beede v. Lamprey, 15 Atl. Rep. 133 (N. H.). 

This case is a departure from the earlier authorities which hold that the 
measure of damages is to be estimated on the value of the property at the time of 
action brought, if its identity has been preserved. The authorities are reviewed 
in the opinion of the court. 


CONVERSION — SALE OF PLEDGE BY MISTAKE — DaAmaGes. — When the 
pledgee of stock, given as collateral security, under an honest mistake, sells the 
same, and applies the proceeds to the payment of the debt with interest, eld, 
that the highest price of the stock between the time of conversion and of bring- 
ing action cannot enter into the determination of the damages, which must be 
limited to the highest price within a reasonable time after the plaintiff learned 
of the conversion, minus the amount of the debt and interest. Wright v. Bank 
of the Metropolis, 18 N. E. Rep. 79 (N. Y.). 

The principle that a plaintiff must so act as to make his damages as small as 
he reasonably can was applied in this case. It had already been decided in 
Baker v. Drake, 53 N. Y. 211, that, when the plaintiff was suing for the conver- 
sion of stock for which he had paid the broker but a small percentage of the 
value as a “ margin,” a duty rested on him to purchase in the market within a 
reasonable time after he knew of the conversion, in order to diminish his loss. 
The court intimated that no such duty would rest on a plaintiff who was com- 
plete owner of the stock, thus indicating a distinction between cases where the 
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plaintiff is merely speculating and those where he intends really to hold the 
stock as owner. 

The case above repudiates that distinction. It is an illustration of the modern 
tendency to require a plaintiff so to act as to make his damages as small as he 
reasonably can, both in actions of tort (Hogle v. R.R. Co., 28 Hun, 363) and of 
contract (Parsons v. Sutton, 66 N. Y. 92). See 1 Sedgwick on Damages (7th ed.), 
166, vote. 


EvIDENCE — PRESUMPTION OF DEATH — SEVEN YEARS’ ABSENCE.—Although 
a presumption of death arises at the end of a seven years’ absence, there is no 
presumption of life during that period, or of the time of death; the time of death, 
when material, is a fact to be established by evidence. Whitely v. Equitable Life 
Assur. Soc. of U.S., 39 N. W. Rep. 369 (Wis.). 

For other cases overthrowing the old doctrine that there is a presumption of 
life until the end of the seven years, see Bailey v. Briggs, 97 U. S. 628, at 634, 
and note in Best’s Evidence (Chamberlayne’s ed.), p. 299. 


HusBAND AND WIFE— COMMUNITY PROPERTY — MORTGAGE AND RECONVEY- 
ANCE. — Where community property conveyed to secure the husband’s debt is, 
upon payment of the debt, reconveyed to the wife upon a nominal consideration, 
it again becomes community property, as it was originally. Ballew v. Casey, 9 
S. W. Rep. 189 (Tex.). 


INSURANCE — DuRATION OF “ BINDING ReceEIPT.” — The plaintiff applied for 
insurance, and the agent, unable to determine what should be the premium until 
the property was rated, gave a “ binding receipt,” which certified that the com- 
pany would hold good a specified amount of insurance until the policy could be 
delivered. No premium was ever paid, and nothing more was done about the 
matter until about ten months afterward, when a loss occurred. Held, that the 
‘*binding receipt” was a mere preliminary contract, and continued only for a 
reasonable time; and that ten months was not a reasonable time in case of a con- 
tract for one year. Coe v. Washington F. & M. Ins. Co., 17 Ins. L. J. 717 (N. J. 
Circuit Court). 


LANDLORD AND TENANT — COVENANT AGAINST ANNOYANCE AND NUISANCE — 
HospiTat. — Although the use of leased premises as a hospital for the cure of 
diseases of the ear, etc., in which known infectious diseases are not treated, is 
not a breach of a covenant not to use the premises to the ‘‘ nuisance” of adjoin- 
ing residents, such a use not being a technical ‘‘ nuisance,” yet it is a breach of 
a covenant not to use the premises to the ‘‘ annoyance” of adjoining residents, 
being such a use of the premises as seriously abridges their ordinary comfort of 
existence, and sensibly increases the possible danger from infection. Headley v. 
Benham, 59 L. T. Rep. (N. Ss.) 25; s. c. 38 Alb. L. J. 321. 

MISREPRESENTATION — ACTION OF DECEIT — LIABILITY OF DIRECTORS FOR 
MISSTATEMENT IN PROSPECTUS— MEASURE OF DAMAGES. — Directors of a 
tramway company, who issue a prospectus stating that under its act of incorpora- 
tion the company has the right to use steam-power instead of horse-power, when 
in fact the company has only the right to use steam-power with the consent of the 
board of trade. which consent was afterwards refused, are liable, in an action of 
deceit, to a stockholder to whom this misstatement was a material inducement for 
taking shares in the company, to the extent of the actual loss which he sustained 
through depreciation in the value of the shares subsequent to his purchase. Cot- 
ton, L. J.: ‘* Where a man makes a statement, to be acted upon by others, which 
is false, and which is known by him to be false, or is made by him recklessly or 
without caring whether it is true or false —that is, without any reasonable ground 
for believing it to be true — he is liable in an action of deceit at the suit of any one 
to whom it was addressed, or of any one of the class to whom it was addressed, 
and who was materially induced by the misstatements to do an act to his preju- 
dice.” Peek v. Derry, 59 L. T. Rep. (N. s.) 78; s. c. 38 Alb. L. J. 273. 

This is a strong and important decision, insisting more strongly than has ever 
been done before on the necessity of strictest honesty in commercial dealings. It 
was also held in this case that a director who was not present at the meeting at 
which the issuing of the prospectus was authorized, but who afterwards received 
and circulated some copies of it, had adopted it, and was liable to the stockholder, 
although the copy seen by the stockholder had not been supplied by him. 

NEGLIGENCE — DAMAGES — KILLING OF Minor CHuILp. —A child four and 
one-half years old was run over and killed through the negligence of the driver 
of a loaded wagon. Held, that the father could recover all the probable, or even 
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possible, benefits which might have resulted to him from the whole future life of 
the child, modified by all the chances of failure and misfortune. Birkett v. 
Knickerbocker Ice Co., 18 N. E. Rep. 108 (N. Y.). 

The rule of damages is different in some jurisdictions. In Michigan, for ex- 
ample (Cooper v. L. S. & M.S. R’y Co., 33 N. W. Rep. 306), the rule above 
given is severely criticised, and the damages are limited to the loss of probable ser- 
vices during the minority of the child, mzzus the probable expense to the parent. 
** Anything further is incapable of pecuniary estimate.” So in Texas (Brunswig 
. ae 8 S. W. Rep. 85) and in Pennsylvania (Penn. College v. Nee, 13 Atl. 

ep. 841). ; 

It should be noticed that the right to damages in these cases is statutory, and 
the measure is not exactly the same as in common-law actions of tort. While 
not mere injury to the feelings, but only pecuniary loss, actual or expectant, can 
be considered, still wide latitude is given under the statutes; but the New York 
- case would seem to go too far. See Cooley on Torts, p. 270. 


NEGLIGENCE — IMPUTED — DRIVER AND PASSENGER. — Plaintiff, while riding 
in a vehicle upon invitation of the owner, sustained an injury occasioned by a de- 
fect in the highway. Held, that the negligence of the driver which contributed 
to the injury could not be imputed to plaintiff. Nisbet v. Town of Garner, 39 
N. W. Rep. 516 (Iowa). 

In confirmation of this doctrine see the late English case of Mills v. Armstrong, 
57 L. J. Rep. Q. B. 65, which overrules the well-known case of Thorogood v. 
Bryan, 8 C. B. 115. See also note, 2 Harv. L. REv. 140. 

NEGLIGENCE — IMPUTED — PARENT AND CHILD. — An infant five years of age 
is not precluded from recovering damages for an injury which might have been 
avoided by the exercise of due careon the part of his parents. Bisa¢llonv. Blood, 
13 Atl. Rep. 147 (N. H.). 

The old doctrine imputing the negligence of a parent to the child is not fully 
sustained by the latest authorities. Thus it is said in Huf'v. Ames, 19 N. W. Rep. 
623, that ‘‘in an action for damages by aninfant . . . the negligence of the 
parent or guardian is not to be considered or imputed to the infant.” Railway 
Co. v. Schuster, 6 Atl. Rep. 269 (Pa.), accord. Butsee Fitzgerald v. Railway Co., 
13 N. W. Rep. 168 (Me.), and Slater v. Railway Co., 32 N. W. Rep. 264 (Iowa), 
in which the old rule of imputed negligence is followed. 


PLEDGE — SUBSEQUENT DELIVERY OF PossEssION. — Where the borrower of 
money agrees to deliver to the lender, at a future time, certain goods as security 
therefor, on the subsequent delivery of the goods in pursuance of the contract the 
same legal results follow as if the goods had been delivered when the money was 
lent, and the ‘‘ special property” in the goods passes at once to the lender. 
Although delivery of the goods is essential to the contract of pledge, that delivery 
need not be contemporaneous with the advance of the money. Hilton v. Tucker, 
59 L. T. Rep. (N. s.) 172; s. c. 38 Alb. L. J. 333. 

TELEGRAPH COMPANIES — LIABILITY FOR AcTs OF AGENT — FRAUDULENT 
MESSAGE. — Plaintiff, in response to a despatch which was sent over defendant’s 
wires, and which apparently came from parties to whom he was in the habit of 
forwarding money, though, in fact, it was prepared and sent by the agent of de- 
fendant, forwarded to the supposed sender of the telegram fifteen hundred dol- 
lars in currency by the American Express Company. This money was inter- 
cepted by defendant’s agent who sent the telegram and who was also agent of the 
express company. Held, that the transmission of the forged despatch was the 
proximate cause of plaintiff's loss, and that the telegraph company was liable for 
CM act of its servant. McCord v. Western Union Tel. Co., 39 N. W. Rep. 315 

inn.). 

This seems to be a strange application of the doctrine of respondeat superior. 
The telegraph agent, in preparing and sending the false despatch, certainly did 
not act in the capacity of agent, but wholly on his own account. 

VENDOR’s LIEN — ASSIGNMENT OF NoTE AS COLLATERAL. — The personal 
lien existing in favor of the vendor of land for a note given for unpaid purchase- 
money is not lost by the mere assignment of the note as collateral security. 
Cate v. Cate,9 S. W. Rep. 231 (Tenn.). 

By the English authorities, which hold that the equity is not one personal to 
the vendor, the lien seems to be assignable (2 Dart’s V. & P. 5th ed. 732; Dryden 
v. Frost, 3 Mylne & C. 670). The opposite view prevails generally in this 
country, but the above exception, which is rather apparent than real, has been 
made before in other States Sones on Liens, § 1096). 
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Tue Conriict oF JupiciaAL Decisions. By William H. Bailey. 
Baltimore: M. Curlander. 1 vol. 8vo. Ixxxvii and 445 pages. 1888. 

This book is based upon a good idea, namely, the endeavor to state 
in a compact form the views held in the different States of this country 
and in England upon the more important of the many undecided points 
of law upon which there is still conflict, with a full citation of authori- 
ties, arranged by States, and short notes and suggestions by the author. 
The subjects treated embrace such familiar topics as: Alteration of In- 
struments ; Comparison of Handwriting ; Sunday Contracts ; Intensity 
of Proof; Limitations; Separate Estate of Married Women, and Rail- 
way Law; with about twice the number of less important subjects. 
The scheme of the work indicates its field of usefulness to the prac- 
titioner engaged in studying one of these doubtful questions, upon 
which the various authorities have hitherto been widely scattered and 
are now for the first time collected in one volume. It is also eminently 
useful in looking up the law of another State upon any one of these 
subjects. It seems to be, what the author trusts it may prove, ‘*a time- 
saver in the search for the law.” 

The book, being based on so good an idea, is a fairly good book; it 
might be better. The execution of the idea is not equal to the idea 
itself. 

The introductory notes and comments by the author are short, sug- 
gestive, and to the point. The foot-notes are, we regret to say, some- 
what marred by such occasional specimens of quasi-wit as the following 
comment upon a case of Sunday contract: ‘* This case operates as a 
warning to those who follow the habit of our great dead captain, in 
always buying their Sunday cigars the night before. The court, though, 
with a ‘charity that passeth all understanding,’ holds that an innkeeper, 
or, according to the fashionable American nomenclature, hotellist, may, 
in conjunction with his business, keep open a cigar stand on Sunday! 
As a smokist we admire, as a lawyer we hold our peace.” Such wit, 
if wit it be, is decidedly out of place in a law-book designed for the use 
of practitioners. 

This book is designed as an eminently practical book, if anything. 
Two or three critcisms should therefore be made upon its construction. 

First: the index is poor. An extreme example of its sometimes 
erratic logical subdivisions is the fact that the relations of a crew to the 
master of a vessel is found indexed under the heading of ‘* Railway 
Law.” The question as to whether various employees are fellow-ser- 
vants is scattered in a most confusing manner through this whole 
subject of ‘* Railway Law,” instead of being grouped under one sub- 
division of fellow-servants. Second: the arrangement of cases is sin- 
gularly bad. There is no pretence of following chronological order, 
the cases in each State being thrown together in a haphazard way, 
which renders it necessary to read through the entire note in order to 
find the latest case on any subject. Third: it does not seem necessary 
to cite every case in each State upon any given point, as the author has 
done, making the book unnecessarily large. A little extra care ex- 
pended by him in selecting the later cases which contain reference to 
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earlier cases in the same State, and citing these only, would render the 
book just as useful as at present, and certainly handier. 

Two commendable practical features of the book are the discarding 
of the phrases supra and znfra in the citation of cases, with the full 
citation of every case wherever necessary; and also the list which is 
given, of pivotal or leading cases. 

The book, on the whole, contains much valuable matter, is based on 
a good idea, is full; accurate, and suggestive; the defects indicated, 
however, seriously mar its usefulness. E. T. S. 


A TREATISE ON THE LAW oF CoRPORATIONS OTHER THAN 
MounicipaL. By Thomas W. Waterman. New York: Baker, Voorhis, 
& Co., 1888. 2 vols. 8vo. 

Corporations have increased so rapidly in number and importance 
during the past twenty-five years, that a thorough knowledge of their 
origin and development is indispensable to the successful solution of 
the many difficult problems with which the corporation lawyer of 
to-day has to deal, and the legal profession as a whole must welcome the 
publication of a work which is the result of many years of labor and 
study upon this subject by so eminent a writer as Mr. Waterman. 

The large and clear type of the book before us and the tasteful 
arrangement of its subject-matter create, at the first glance, a favorable 
impression on the reader. The text of the book has been carefully 
prepared, comparisons being made and distinctions drawn without any 
unnecessary or superfluous wording, leaving, in a large measure, case 
illustration to foot-notes. A table of cases and a good index give the 
book, in form, at least, an air of completeness. 

The author begins with the definition of a corporation, and in that 
connection emphasizes the fact that a corporation must be considered 
not as an absolute fiction, but as a tangible fact, a legal person, having 
an existence separate and distinct from the persons composing it. Then 
follow the fundamental distinctions between a corporation and a part- 
nership, which are clearly drawn, though the notion that ‘* community 
of profit is the criterion by which to ascertain whether a contract is 
really one of partnership,” sounds a trifle antiquated, founded as it is 
upon cases like Waugh v. Carver, 2 H. Bl. 235. There was but a 
shadow of this theory left after the decisions of Cox v. Hickman, 8 H. 
L. C. 268, and Bullen v. Sharp, L. R. 1 C. P. 86; and the doctrine 
is now wholly overthrown in England by the late case of Badeley v. 

Consolidated Bank, 38 Ch. Div. 238, referred to in the note depart- 
ment of this issue of the REVIEW. 

In our small space it is impossible to review in detail all the valuable 
features of this work, but we would call attention to the chapters on 
‘¢ Subscriptions for assessments upon and transfer of stock,” and ‘+ Cor- 
porate liability for wrongs,” which are treated with special fulness. 
There is also much interesting historical matter in the book which is 
an invaluable aid to an intelligent understanding of the present law, 
e.g., the history of the corporate seal, which shows a gradual relaxation 
by the courts in applying the strict common-law rule, requiring all in- 
struments executed by a corporation to be under seal. 

We can heartily recommend this work to all who are interested in 
corporate law, not only because it is the latest exposition of the subject, 
but also for its intrinsic worth. A. E. M. 
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A PracTicaAL TREATISE ON INSOLVENT CorRPoRATIONS, including 
the Liquidation, Reorganization, Forfeiture, Dissolution, and Wind- 
ing-up of Corporations. By Frederick S. Wait. New York: Baker, 
Voorhis, & Co., 1888. 

In this volume we have, as the author says in his preface, ‘‘ the 
pioneer attempt to treat exclusively of principles, remedies, and pro- 
ceedings having in view the liquidation and closing up of corporate 
organizations.” The subject has, of course, been touched incidentally 
in the treatises on private corporations, and has received especial atten- 
tion in Mr. Morawetz’s book, but has never been accorded such full 
consideration as in the book before us. Some notion of the new 
ground covered may be gained from the fact that fully one-half of the 
large number of cases here cited do not appear in Morawetz. The 
powers and duties of receivers form a topic which has been hitherto 
almost utterly neglected, but which is here exhaustively treated, and 
constitutes perhaps the most valuable part of the book. Another new 
feature which will be acceptable to the practising lawyer is the con- 
sideration given to pleadings, complainants, and parties defendant. 

The work is not a mere digest, nor is it merely a mouthpiece for the 
promulgation of the author’s views. The author is in some instances, 
to be sure, content with a bare statement of cases where we could wish 
to have them discussed; but at the same time he does not hesitate to 
express his views vigorously enough when he deems a rule of law 
manifestly unjust. Notable instances of forcible statement may be 
found in §§ 6, 162, and 280-281, and indeed the work is remarkable 
throughout for its aptness of expression, its peculiarly happy choice of 
words. The book is brought down to date, as may be seen, for 
example, in § 478, where is cited Mr. Stimson’s article on ‘** Trusts,” 
which appeared in a recent number of the Review.’ W. F. B. 


Tue PrincipLes AND Forms oF Practice in Civil Action in 
Courts of Record under the Codes of Procedure. Adapted also to 
Common Law and Equity Practice. By Austin Abbott. New York: 
Baker, Voorhis, & Co., 1587 and 1888. Twovolumes. 8vo. viii 
and 867, x and 1189 pages. 

This work, as now completed, is not a new edition of the work well 
known under the title of Abbott’s Forms, but differs somewhat from 
the earlier work both in scope and plan. In addition to the very large 
number of new forms which appear in the present work, there is pre- 
fixed to each class of forms a discussion of the general principles 
governing that particular class, a discussion sometimes covering many 
more pages than the forms themselves. The arrangement of the forms 
is excellently adapted to the needs of the practitioner, the order being 
that of the regular course of proceedings in a suit. While the work 
applies to New York in its technical details, it aims to give the code 
practice of the country. 

A very valuable part of the second volume are the careful analyses 
of proceedings which it contains. Particularly admirable are the 
analyses of the various modes of trial, of the changes of parties, and 
the tabular views of the methods of discovery and of taking evidence. 

It is very interesting to the student of the common law to note the 
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survival of substance amid the change of form. ‘This work shows 
very Clearly that not only does equity survive in name under the codes, 
but that chancery practice is, to a greater extent than is generally sup- 
posed, distinct both in its remedies and their application. 

If it were thought advisable to add to the size of a work already so 
large, it certainly would increase its value to add an introductory chap- 
ter containing a general survey of the changes in practice wrought by 
the code procedure. © W.G.C. 


SELEcT CASES AND OTHER AUTHORITIES ON THE LAw oF Prop- 
ERTY. By John Chipman Gray. Volume I. Cambridge: Charles 
W. Sever. 1888. 

The purpose of this book is that it shall be, not a reference manual for 
practising lawyers, but a class-book for students. Its plan is due to 
the methods of teaching which are in vogue in this School, and which 
must, therefore, furnish the standard by which it is to be judged. 
Thus, to an attorney who expects a book modelled on Smith’s Leading 
Cases, the total absence of head-notes will seem a serious defect ; but in 
a book intended for scholars, who are to ascertain for themselves the 
point of law which each case involves, to insert the head-notes would 
plainly be to defeat the very object in view. The book will be mainly 
useful, then, in the lecture-room ; but to one who has had the benefit of 
Prof. Gray’s lectures, and who keeps his references, it will be helpful 
in later life as well. On the whole, however, a collection of cases like 
the one under consideration must stand or fall with the system of in- 
struction of which it forms a part. Ofthe success of that system there 
can be no reasonable doubt. 

This is the first volume of an intended series, of which the second 


volume is almost ready. It is to be hoped that the rest will be forth- 


coming soon. E. V. A. 


SHORTT ON INFORMATIONS (Criminal and Quo Warranto), Man- 
DAMUS, AND PROHIBITION. American notes by Franklin Fiske Heard. 
1888. Chas. H. Edson & Co., Boston. 

This work treats of subjects that have been but little discussed in text- 
books, presumably for the reason that they are of a minor importance 
to the practising attorney. The English edition contains quite an ex- 
haustive collection of the authorities there ; but the duties and functions 
of English courts and English public officers differ so much in detail 
from our own, that it would be quite impossible to make such a work 
of much interest to lawyers in this country. 

The American notes contain little that cannot be found in the Digests ; 
they bear unmistakable signs of being prepared at short notice under 
contract, —a characteristic of many of the recent cheap editions of 
English text-books in this country. C.M. L. 





